
 PIAC Bulletin No 32 • Dec 2010 1

PIAC Bulletin
Journal of the Public Interest Advocacy Centre 32

Rough Living ............................................1

CEO Report ...............................................2

Help available to combat energy rises .......4

Energy poverty .........................................5

Successful FOI applications reveal  
truths about detention  ............................6

Sexuality discrimination or  
religious exception? .................................7

The NSW Consumers’ Forums on  
Homelessness: one year on ..................... 10

Addressing legal problems faced by  
homeless people .................................... 11

Solicitor Advocate case study  ................. 12

Report Back: Public Interest Law Conference, 
September 2010 .................................... 13

Submissions & publications .................... 14

PIAC people............................................ 15

edited by:  Dominic O’Grady, Deirdre Moor 
 and Edward Santow

design: Site Specific Pty Ltd

layout: Karen Kwok

production: Thomson Reuters 
 www.thomsonreuters.com.au

copyright: PIAC Dec 2010

ISSN: 1039-9070

ABN: 77 002 773 524

Public Interest Advocacy Centre Ltd 
Level 9, 299 Elizabeth St  
Sydney NSW 2000  
DX 643 Sydney
Phone: 61 2 8898 6500 
Fax: 61 2 8898 6555 
www.piac.asn.au

produced by

www.thomsonreuters.com.au

Dec 2010

Continued p3

Rough Living
A report into rough sleepers’ experiences of violence reveals a 
need for a better understanding of the impacts of trauma, writes 
Homeless Persons’ Legal Service Policy Officer, Chris Hartley.

The links between homelessness 
and poor mental health are well 
understood. While there remains 
debate about the extent of mental 
health issues within the homeless 
community, there is widespread 
acceptance of the notion that 
people who are homeless 
experience mental health conditions 
at a far higher rate than the broader 
community. Thankfully, there is 
also widespread recognition of the 
need for services for people who are 
homeless to provide programs and 
support to address these high rates 
of mental illness. 

However, in order for efforts to 
address the high rates of mental 
illness among people experiencing 
homelessness to be successful, 
consideration of mental illness 
in service provision needs to 
broaden from classically diagnosed 
illness such as schizophrenia 
and bipolar disorder to include 
an understanding of the equally 
debilitating impacts of complex 
trauma.

This article examines the prevalence 
of trauma among people who 
are homeless and the need for 
all agencies working with such 
individuals to become familiar with 
its effects on individuals they are 
working with.

Homelessness and trauma

The links between homelessness 
and trauma have been explored 
in work conducted by PIAC and 
University of Technology, Sydney, 
social researcher, Dr Catherine 
Robinson.

In late 2009, PIAC commissioned Dr 
Robinson to conduct a qualitative 
research project on the experiences 
of violence among people who 
are currently rough sleeping 
which became titled, Rough Living: 
Surviving violence and homelessness. 
The project adopted a ‘life-history 
approach’ that interviewed 12 
individuals currently sleeping 
rough in the Sydney region and 
their experiences of violence both 
prior to and during their periods of 
homelessness. 

During the course of the 
research, the enduring impacts 
of childhood abuse and trauma 
became apparent. Of those who 
participated in the project: 
•	 Eight	participants	described	

childhoods marked by 
their parents’ relationship 
breakdowns and separation, 
addiction, mental illness, 
housing instability, and inability 
and unwillingness to care for 
their children. 

•	 Seven	participants	reported	
witnessing their parents’ 
domestic violence and five were 
also exposed to the physical and 
sexual abuse of their siblings. 

•	 11	participants	reported	
childhood sexual and physical 
abuse perpetrated mostly by 
parents and step-parents but 

Learn to listen and know that it is 
very hard to have no home and 
expect you to remember a lot of 
rules when you are traumatised.
- Anonymous homeless person 
in response to how homeless 
services could be improved. 
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Small steps in public interest advocacy and reform
Edward Santow, Chief Executive Officer

With apologies to Charles Dickens, 2010 has been 
neither the best nor the worst of times for human rights 
protection in Australia. The year began with considerable 
promise. Federal Attorney-General Robert McClelland 
spent much of the summer months poring over the report 
of the National Human Rights Consultation. 

The principal outcome of his deliberation, the 
Government’s Human Rights Framework, advances rights 
protection in Australia, but only by relatively modest 
increments. The disappointment that many felt regarding 
the decision to defer further consideration of a Human 
Rights Act until 2014 was partly offset by the introduction 
of some of the key elements of the new Framework.

In particular, the Government introduced a Bill to 
establish a new committee of both Houses of Parliament, 
the Joint Committee on Human Rights, which would be 
responsible for reviewing draft laws against Australia’s 
core international human rights obligations. It would also 
require any new Bill to be accompanied by a statement of 
compatibility that assesses the extent to which the Bill is 
compatible with those human rights. 

If introduced, we can expect these reforms to have a 
meaningful impact in improving the protection of human 
rights in the process of policy formation and legislative 
drafting. As at writing, these proposals are themselves 
being reviewed in the Senate Committee system.

We also anticipate that these reforms will contribute 
to some of the other elements of the Human Rights 
Framework. For example, the Government’s consolidation 
and harmonisation of anti-discrimination laws will benefit 
from the work of the Joint Committee in identifying 
new Bills that may have a discriminatory application. So 
too will its program of public service and community 
education on human rights by raising human rights issues 
and making them more prominent in public debate.

In addition, the process of human rights reform shows 
continued momentum in other Australian jurisdictions. 
In particular, the Tasmanian Government has recently 
announced a consultation on its Directions Paper, which 
contains a proposal for a state Human Rights Act or 
Charter. The Tasmanian Government will be meeting 
with individuals and community organisations until mid-
November, and it will accept written submissions until 29 
November 2010. PIAC will continue its advocacy on this 
issue, offering its expertise to the Tasmanian Government.

PIAC has had a number of significant wins since the 
last Bulletin. We are especially proud that the Homeless 
Persons’ Legal Service (HPLS), nominated for three 
separate awards, won the Community Legal Centres NSW 
Award at the 2010 Law and Justice Foundation Justice 
Awards. This recognised the work that the HPLS has done 
to establish Street Care, an advisory group consisting 
entirely of people experiencing homelessness, which 
advises the NSW and federal governments.

In addition, PIAC has participated in some important cases 
relating to disability discrimination in transport, sexuality 
discrimination, mental health, and detention. Recently, 
PIAC successfully applied, on behalf of one of its clients, 
for a ‘costs cap’ in the Federal Court, thereby removing 
the threat of a massive adverse costs order. This decision 
is significant because it contributes to a growing body of 
precedent in which courts have sought to alleviate one 
of the biggest impediments to ordinary people pursuing 
public interest litigation.

On a personal note, this is my first PIAC Bulletin since starting 
at PIAC on 11 October 2010. I have long admired PIAC 
and I am excited to have the opportunity to take on the 
leadership of an organisation that does such valuable work. 
I look forward to building on the collaborative relationships 
that PIAC already has with other individuals and 
organisations dedicated to promoting the public interest.

PIAC Chief Executive Officer, Edward Santow
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also by siblings.  This included 
sexual abuse, physical torture, 
physical violence with weapons, 
physical bashings by punching, 
slapping and kicking, and neglect.  

•	 Sexual	and	physical	abuse	was	
accompanied by emotional abuse 
which usually revolved around 
participants being told they 
were useless or unwanted, being 
threatened with further harm, 
including murder, and receiving 
punishment if they questioned 
abuse or revealed abuse outside 
the family.   

The report found considerable 
links between homelessness, child-
abuse and trauma. These findings 
are confirmed by other research 
that reveals extremely high rates of 
childhood sexual, emotional and 
physical abuse experienced by those 
who become homeless. Research 
has shown that over 70% of young 
homeless women and 30% of young 
homeless men can be expected to be 
survivors of sexual abuse, while 70% 
of young homeless men and 30% 
of young homeless women can be 
expected to be survivors of physical 
abuse. The number of people 
experiencing childhood emotional 
abuse remains harder to quantify.1

Impacts of trauma 

There needs to be a radical shift in 
the thinking of people who work 
with vulnerable groups such as 
homeless people. Abuse that is 
suffered as a child is not simply a 
childhood issue. The resultant trauma 
from childhood sexual, physical and 
emotional abuse informs the majority 
of the individual’s interactions into 
adulthood. 

Service providers need to be willing 
to recognise that a different approach 
is necessary and to start to examine 
different practices in service delivery. 
These changes need to occur at 

both the point of service contact 
with homeless people and in service 
management and development.

Trauma produces certain behaviours 
and symptoms that can vary in 
severity. Some of the symptoms and 
behaviours can include nightmares, 
dissociation, anxiety, panic or 
aggressive responses and self-
destructive behaviours such as self-
harm. 

Impacts of service provision 

The large number of people 
experiencing homelessness and 
trauma means that all services 
working with this population must 
have an understanding of trauma 
and its impact on the individual. 
This understanding must extend 
beyond consideration of the 
kinds of programs that should be 
provided, into service design and 
administration. 

The participants in Rough Living 
provided specific detail on how a 
whole range of services (including 
specialist homeless services) did 
not understand nor seek to address 
the trauma they were experiencing. 
Participants noted how they felt
silenced by service providers in the 
face of a desperate need to have 
these experiences recognised and 
to be assisted to access avenues 
through which to heal themselves.

When services fail to consider the 
impacts of trauma on the individual 
clients, they not only fail to assist with 
their healing but can also become 
complicit in their re-traumatisation.  
People re-experience trauma not 
only when they are forced to tell 
their stories (often over and over 
again), but frequently in the ways 
they are treated by the staff of service 
providers.

For example, speaking in aggressive, 

confronting or challenging tones 
is likely to have particular impacts 
on someone who has experienced 
emotional or physical abuse. 

Moving forward

In response to Rough Living, PIAC, 
through the Homeless Persons’ 
Legal Service*, has formed a working 
party to specifically address the lack 
of knowledge about trauma and 
trauma-informed service delivery. 

In order to provide assistance and 
professional advice, instructions for 
working with clients experiencing 
trauma and trauma informed care, 
HPLS and the working party are 
hoping to develop a trauma-based 
training package.  The working group 
hopes to be able to offer assistance 
with service design and delivery and 
practical on-site assistance for staff. 

It is hoped that the outcome of this 
work will be that people who are 
homeless and experience trauma 
will receive acknowledgment and 
services that suit their particular 
needs. 

Thanks to Dr Catherine Robinson from 
UTS for providing research material 
used to formulate this article. 

* HPLS is a joint initiative of the 
Public Interest Advocacy Centre 
and the Public Interest Law Clearing 
House. 

Footnotes
1 Lisa Thrane, Dan Hoyt, Les Whitbeck, and 

Kevin Yoder, ‘Impact of Family Abuse 
on Running Away, Deviance, and Street 
Victimization among Homeless Rural 
and Urban Youth’, (2006) Child Abuse and 
Neglect, 30 10, 117 

Rough Living
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Energy prices set to rise over the next two years. Photo: flickr/matti.frisk

Help available to combat energy price rises
Rising electricity costs are placing increased pressure on consumers but assistance is available, writes the 
Senior Policy Offer for the Energy + Water Consumers’ Advocacy Program, Carolyn Hodge. 

Energy	price	rises	announced	
in IPART’s 2010 electricity price 
determination came into effect on 
1 July 2010. With prices set to rise 
again over the next two years, PIAC 
takes this opportunity to inform NSW 
consumers about the availability of 
energy rebates, payment assistance 
and programs that can assist 
vulnerable energy consumers. 

The Energy Rebate

The NSW Government provides 
an	Energy	Rebate	to	assist	eligible	
recipients meet their energy costs. 
Formerly known as the Pensioner 
Energy	Rebate,	the	name	has	
changed to reflect the expansion of 
eligibility criteria beyond pensioners 
to include energy account holders 
with a Commonwealth Health Care 
Card in their name. 

The	Energy	Rebate	is	different	to	
the Utilities Allowance paid by 
Centrelink. If eligible, it is possible for 
NSW energy consumers to receive 
both the Utilities Allowance and 
the	Energy	Rebate.	For	the	current	
financial	year	the	Energy	Rebate	is	
$145 per year and is applied as a 
credit to consumer’s electricity bills at 
a rate of just over 39 cents per day.

It	is	important	to	note	that	the	Energy	
Rebate is not applied automatically. 
Energy	consumers	need	to	apply	to	
their electricity retailer to access the 
rebate. If a consumer switches to 
a new electricity supplier, they will 
need to reapply for the rebate. 

PIAC is concerned that many NSW 
consumers are missing out on 
the rebate either because they 
are unaware of changes to the 

eligibility criteria or are aware but 
have incorrectly assumed the rebate 
will be applied automatically. PIAC 
urges Well Connected subscribers 
who come into contact with people 
experiencing difficulty paying their 
energy bills to inform them of the 
new	Energy	Rebate.	

Energy vouchers

Another avenue of assistance for 
NSW	energy	consumers	is	the	Energy	
Accounts	Payment	Assistance	(EAPA)	
scheme. Designed to assist financially 
disadvantaged people in crisis or 
emergency	situations,	EAPA	vouchers	
can be used to make payments 
against electricity and gas bills. 
Participating Community Welfare 
Organisations (CWO) distribute the 
vouchers.	Eligibility	for	the	scheme	
is assessed via an interview with 
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Energy	poverty	is	something	people	experience	when	
they have inadequate access to a supply of energy. 
Energy	poverty	affects	people’s	day-to-day	lives,	
impacting on their health and wellbeing.

EWCAP	filmed	a	set	of	discussions	about	energy	poverty	
with Kevin, an energy consumer; Dr Lynne Chester, an 
energy researcher from the University of Sydney, and 
Dr Alan Morris, a sociologist from the University of NSW.

Dr Chester says she defines energy poverty as a 
household needing to pay more than 10% of their income 
on their energy bills and in particular on their electricity 
bills.

‘What’s been found overseas is a lot of more vulnerable, 
low income households pay more than 10% of their 
income on energy. Climatic conditions are different 
in Australia, but electricity prices have risen quite 
considerably in the last 15 years and in the last three to 
five years they’ve escalated quite rapidly.’
Kevin provides a consumer’s point of view on the issue of 
energy poverty.

‘I’m currently living in a Department of Housing unit. That 
has its benefits, but the electricity price rises are really 
strangling me and people in the same situation as me,’ 
says Kevin.

‘I constantly keep a check on my refrigerator. I don’t over 
stock it so that it doesn’t over-run. I am doing my best to 
turn off power points when I’m not using them and I use 
one light at night. I don’t use any other lights in any other 
rooms. 

‘It is impacting on my health and my life. Having to pay 
for these things means I’m not saving for things that I 
would benefit from, like going up to the Central Coast to 
visit my mum this Christmas. It’s a very difficult time. It’s 
very costly and very uncomfortable.

‘Some people I know don’t even have a refrigerator in 
their house. They’re buying from day-to-day from the 
supermarket. And they don’t run heaters either, they rug 
up rather than heat the house.’

People who have experienced energy poverty or who feel 
strongly about the issue are invited to leave a comment 
on the PIAC website. 

EWCAP’s	policy	team	will	use	readers’	feedback	to	
advocate for affordable and accessible energy for energy 
consumers across NSW.

For more, visit www.piac.asn.au and search on the terms 
“energy poverty”.

Energy poverty

Four short video clips created by PIAC’s Energy + Water Consumers’ Advocacy Program (EWCAP) and 
posted on the PIAC website have helped focus attention on energy poverty.

CWO	staff.	Though	EAPA	vouchers	
are not intended to provide ongoing 
assistance, the scheme does play 
an important role in helping people 
in difficult circumstances to stay 
connected to an essential service.

Energy use

Reducing consumption is a way 
households can bring down energy 
bills. The Home Power Savings 
Program is a free service providing 
eligible low-income households with 
a power savings kit, an assessment 
by an energy expert and an action 
plan. The power savings kit includes 
energy saving tools such as energy 
efficient light globes and an eco 
switch- a device that shuts down 

standby power. The NSW Department 
of	Environment,	Climate	Change	
and Water promotes that the Home 
Power Savings Program can help 
households reduce their energy 
consumption by up to twenty 
percent.	Eligible	households	can	
access the program by calling 
1300 662 416. 

Customer Hardship Programs

All electricity retailers are now 
obliged to have Customer Hardship 
Charters that are publicly available on 
their websites. Under these charters, 
consumers who are experiencing 
difficulties have access to two 
payment plans and some additional 
protection from disconnection. 

Combining emergency assistance, 
targeted concessions and programs 
to assist people make long term 
savings, goes some way to combat 
rising prices. 

For more information about what 
assistance is on offer, consumers 
can	call	the	Energy	Information	
line on 1300 136 888 or check the 
Industry and Investment website at 
ww.industry.nsw.gov.au/energy.  

More information on the Home 
Power Savings Program, including 
the eligibility criteria, is available at 
www.savepower.nsw.gov.au
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PIAC continues to successfully 
use Freedom of Information laws 
(FOI) to ensure greater access to 
government information, decision-
making processes and ensure greater 
accountability. 

PIAC is working on a FOI project in 
relation to Australia’s involvement in 
the wars in Iraq and Afghanistan. 

In 2005, PIAC made a FOI application 
to the Department of Defence 
seeking documents about Australian 
Defence Force operations, outside 
Australia, relating to individuals 
suspected of being terrorists and who 
were apprehended, detained and 
transferred to other military or civil 
authorities outside Australia.

PIAC successfully used the FOI laws 
to gain access to dozens of previously 
highly- classified documents.  The 
documents reveal the Australian 
Government’s knowledge of abuse 
allegations at Abu Ghraib. 

The documents also reveal an 
Australian Government strategy of 
avoiding its international obligations 
by handing detainees over to US 
forces without conditions. 

In addition, the documents show the 
Australian Government knew about 
detainees who were being hidden by 
the US from international scrutiny.

PIAC continues to seek access to 
documents that the Department 
of Defence claims are exempt from 
disclosure because they are said to 
affect national security, defence or 
international relations.  The matter is 
currently before the Administrative 
Appeals Tribunal.

FOI laws in Australia have recently 
undergone major change.  In 
New South Wales, the Freedom of 
Information Act 1989 (NSW) was 
replaced with the Government 
Information (Public Access) Act 2009 
(NSW), which commenced on  
1 July 2010.  

At the same time, a new Office of 
the Information Commissioner 
was created to handle complaints 
and external review under the Act. 
Many of PIAC’s recommendations 
to the NSW Ombudsman and the 
Government during the reform 
process were incorporated into the 
new legislation.

At a Federal level, reforms have 
also been made to FOI laws. The 
Australian Information Commissioner 
Act 2010 (Cth) and Freedom of 
Information Amendment (Reform) Act 
2010 (Cth) were passed earlier this 
year, with the majority of changes 
commencing in November 2010 and 
May 2011 respectively. PIAC was 
also involved in the reform process, 
giving evidence before the numerous 
inquiries. 

The reforms at the state and federal 
level aim to provide greater access 
to information and develop a culture 
that embraces disclosure. PIAC will 
continue to monitor the new FOI 
laws.

Successful FOI applications reveal truths about detention 
New Freedom of Information laws will provide greater access to documents previously withheld by 
government agencies, writes PIAC Solicitor Gemma Namey.

Australians abroad ... PIAC is working on a FOI project in relation to Australia’s involvement in 
the wars in Iraq and Afghanistan. Photo: Flickr/isafmedia
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Two recent decisions, one in the NSW Court of Appeal 
and one in the Victorian Civil and Administrative 
Tribunal examine the ‘religious bodies’ exception to 
anti-discrimination legislation. This exception provides a 
defence to discriminatory conduct by ‘religious bodies’, 
which would, in the absence of this defence, be unlawful. 
An exception for religious bodies is present, in broadly 
similar terms, in all state and territory anti-discrimination 
legislation in Australia, and in every federal anti-
discrimination statute other than the Race Discrimination 
Act 1975 (Cth).1 However, the ambit of these provisions 
has not been tested in the courts, until now.

The gay foster carer’s case

The NSW Court of Appeal recently considered the 
meaning and application of the religious bodies 
exception in s56 of the Anti-Discrimination Act 1977 (NSW) 
(the Anti-Discrimination Act) in its decision in OV & OW v 
Wesley Mission2 (OV & OW). 

Section 56 provides:
Nothing in this Act affects:
a)  the ordination or appointment of priests, ministers of 

religion or members of any religious order,
b)  the training or education of persons seeking 

ordination or appointment as priests, ministers of 
religion or members of a religious order,

c)  the appointment of any other person in any 
capacity by a body established to propagate 
religion, or

d)  any other act or practice of a body established to 
propagate religion that conforms to the doctrines 
of that religion or is necessary to avoid injury to the 
religious susceptibilities of the adherents of that 
religion.

In 2002, OV and OW sought to apply to a foster care 
agency that was mostly funded by the Department of 
Community Services but operated by Wesley Mission, to 
become foster carers. The couple applied to the Wesley 
Mission agency because it was the only one in their 
area offering the type of foster care that they wanted to 
provide. After making initial inquiries, the agency refused 
to provide them with an application form, giving as its 
reason the sexuality of OV and OW.

OV and OW made a complaint against the agency, 
alleging it had unlawfully discriminated against them by 

refusing to provide them with a service because of their 
sexuality.3 Wesley Mission relied on section 56 of the Anti-
Discrimination Act to claim that its discriminatory conduct 
was lawful, in particular relying on paragraphs (c) and (d).

Decision at first instance

The Administrative Decisions Tribunal (ADT) found at first 
instance4 that Wesley Mission had unlawfully discriminated 
against OV and OW and was not entitled to rely on section 
56 of the Anti-Discrimination Act in defence of its conduct. 
The ADT found that s56(c) did not apply because foster 
carers are ‘approved’ pursuant to the child protection 
scheme set out in the Children and Young Persons (Care 
and Protection) Act 1998 (NSW). Section 56(d) did not 
apply because Wesley Mission had failed to prove that 
the doctrine it sought to rely on, ‘that monogamous 
heterosexual partnership in marriage was the norm and 
ideal’, of the family, was a doctrine of the Christian religion 
or of the Uniting Church. 

Wesley Mission appealed to the Administrative Decisions 
Tribunal Appeal Panel (the Appeal Panel), and sought to 
have the questions arising on the appeal referred to the 
Supreme Court.  The NSW Attorney General intervened 
in support of both the appeal and the application to refer 
the matter to the Supreme Court.

Decision of the Appeal Panel

The Appeal Panel refused to refer the proceedings to the 
Supreme Court5 and dismissed Wesley Mission’s appeal 
from the ADT’s decision in relation to s56(c).6 However, 
the Appeal Panel found that the ADT had erred in finding 
that the religion of Wesley Mission was Christianity. For 
the purposes of s56, the Appeal Panel found that ‘religion’ 
should be determined by reference to the ‘belief system’ 
from which relevant doctrines are derived. The Appeal 
Panel remitted the question of the application of s56(d) to 
the ADT for further determination. 

OV & OW appealed the decision of the Appeal Panel 
to the Court of Appeal. Wesley Mission cross-appealed 
in relation to the Appeal Panel’s refusal to overturn 
the ADT’s decision in relation to section 56(c). The 
Attorney General was a party to the appeal but entered 
contentions only.

Sexuality discrimination or religious exception?
Two recent cases have tested the ambit of the religious exception to anti-discrimination law,  
writes PIAC Solicitor Natasha Case.

Continued p8
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Decision of the Court of Appeal

The Court of Appeal upheld the decision of the ADT and 
Appeal Panel in relation to s56(c), dismissing Wesley 
Mission’s cross-appeal. In relation to s56(d), the Court of 
Appeal found that:

The primary concept is of an ‘act or practice’, of a 
particular body, which has one of two characteristics 
or effects… For the purposes of the first limb, the act 
or practice had to be judged against ‘the doctrines of 
the religion’ to determine conformity or otherwise. In 
respect of the second limb, the act or practice had to 
be judged against ‘the religious susceptibilities of the 
adherents of that religion’ to assess the likelihood of 
injury absent such practice.

For those purposes, it was appropriate to seek to identify 
the religion in issue in the present case. However, the 
answer to that question was not to be found in an 
abstract definition of the word. The structure of the 
provision required identification of a relevant body, 
responsible for the act or practice, which must be one 
‘established to propagate religion’. That description 
invites the questions, ‘established by whom’ and ‘to 
propagate what religion’. The answers to those questions 
will, of course, be a matter of fact in the circumstances of 
the particular case. Relevantly for present purposes, the 
answers will allow the ready identification of the relevant 
doctrines and the basis for identifying the ‘religious 
susceptibilities’ of the adherents.7

The Court of Appeal found that the ADT had erred 
in its ‘search for a doctrine of “the Christian religion”, 
conformity with which required the rejection of 
applications to foster from same-sex couples.’8 The Court 
of Appeal found that while the religion of Wesley Mission 
and its Church, the Uniting Church, was Christianity:

there is no basis in s56 to infer that Parliament intended 
to exempt from the operation of the Anti-Discrimination 
Act only those acts or practices which formed part…
of the religion common to all Christian churches, or all 
branches of a particular Christian church (in the sense of 
denomination), to the exclusion of variants adopted by 
some elements within a particular Church, but not by 
others.9 

Rather, s56 ‘encompassed any body established to 
propagate a system of beliefs, qualifying as a religion.’10 
This error ‘infected’ other aspects of the ADT’s decision, 
including its findings in respect of doctrine and 
susceptibility.11

The Court of Appeal held that the doctrines with which it 
is allegedly necessary for a religious body to comply must 
be those held by the body ‘when the act occurred or the 
practice was followed…even if those doctrines have been 
changed or amplified or have evolved since the body was 
first established.’12

On the other hand:

The purpose of s56 is to protect both religious 
susceptibilities of adherents to a religion, the practice 
of a religion and the organisation of religious bodies. 
Paragraph (d) does not accept [sic] all acts and practices 
by bodies established to propagate religion. …Where 
a religious body exercises functions under a general 
law of the State, there is no reason to read s56(d) as 
freeing it from legal obligations imposed on others who 
exercise such functions.13

In a separate decision, President Allsop found that 
the ‘susceptibilities of adherents’ must be determined 
objectively and held by a ‘significant proportion’ of 
adherents of the purported religion.14

The proceedings were remitted to the ADT for further 
determination of s56(d). The ADT heard submissions in 
this matter on 21 September 2010 and has reserved its 
decision.

The gay campers case

On 8 October 2010, Judge Hampel in the Victorian Civil 
and Administrative Tribunal (VCAT) handed down her 
decision in Cobaw Community Health Services v Christian 
Youth Camps Ltd & Anor (Anti-Discrimination)15 In that case, 
the complaint of discrimination arose from a refusal by 
Phillip Island Adventure Resort (owned by the respondent) 
to accept an application for accommodation from the 
Way Out project (operated by the applicant), a suicide 
prevention project aimed at same-sex attracted rural youth.

While the language and structure of the Equal Opportunity 
Act 1995 (Vic) (in particular ss75 and 77) differed from the 
NSW Anti-Discrimination Act, Judge Hampel nevertheless 
applied the decisions of the NSW Court of Appeal and the 
ADT to find in favour of the applicants in that case.

Citing the High Court’s decision in K-Generation Pty Ltd 
v Liquor Licensing Court,16 her Honour found that the 
presence in the Equal Opportunity Act of both provisions 
proscribing discrimination and exempting some conduct 
from those proscriptions:

... evidences Parliament’s intention to strike a balance 
between the right to be free from discrimination, 
and the right to freedom of religious  belief, and the 

Continued from  p7
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point at which the balance is struck. In construing the 
exceptions, the right to freedom from discrimination 
must not be curtailed unless ‘clearly manifested by 
unmistakeable and unambiguous language.17

Considering the question of when impugned conduct is 
necessary to conform with a doctrine in order to avoid 
injury to ‘religious sensitivities’, her Honour stated:

In our secular and pluralistic society, freedom of 
religious belief and expression carries with it acceptance 
of the right of others to hold different beliefs, and for 
those who hold different beliefs to live in accordance 
with them. This is the essence of the difference between 
the freedom to hold one’s own beliefs, and the right to 
impose those beliefs on others.18

The decisions of the Court of Appeal and VCAT provide 
a study of the impact of Charters of Rights on the 
construction of anti-discrimination law. Both decisions are 
determined on general law principles but Judge Hampel’s 
decision, because it considers discrimination from the 
perspective of international human rights jurisprudence, 
provides greater guidance for the application of anti-
discrimination law. Although extensive submissions 
drawing on international human rights law were put 
by all parties to the proceedings, no tribunal which has 
considered the OV and OW case to date has relied upon 
human rights jurisprudence, or the general rule which 
permits its consideration, in the construction of the  
Anti-Discrimination Act.

OV and OW were represented pro-bono by PIAC, Ms Chris 
Ronalds SC, Ms Rachel Pepper (now Justice Pepper of the 
Land and Environment Court) and Ms Anna Perigo. The 
Legal Aid Commission of NSW approved a grant of legal aid 
in respect of the Court of Appeal proceedings. 

Footnotes
1 Human Rights and Equal Opportunity Commission Act 1986 (Cth); Sex 

Discrimination Act 1984 (Cth), section 37;  Disability Discrimination Act 
2002 (Cth) section 35; Discrimination Act 1991 (ACT) section 32; Anti-
Discrimination Act 1992 (NT) section 51; Anti-Discrimination Act 1991 
(Qld) section 109; Equal Opportunity Act 1984 (SA) section 50; Anti-
Discrimination Act 1998 (Tas) sections 51 and 52.

2 Suppression orders prevent the publication of the names of the  
applicants [2010] NSWCA 155 (6 July 2010).

3 Section 49ZG and 49ZP of the Anti-Discrimination Act, respectively.
4 OV v QZ (No.2) [2008] NSWADT 115 (1 April 2008).
5 Members of the Board of the Wesley Mission Council v OW and OV 

[2009] NSWADTAP 5 (27 January 2009).
6 Members of the Board of the Wesley Mission Council v OW and OV (No 2) 

[2009] NSWADTAP 57.
7 OV & OW, para 32 & 33.
8 lbid, para 40.
9 lbid, para 41.
10 lbid, para 41.
11 lbid,  para 45, 46
12 lbid,  para 36.
13 lbid,  para 72.
14 lbid,  para 12.  
15 [2010] VCAT 613.
16 [2009] HCA 4 (2 February 2009) per French CJ at 47.
17 lbid, para 221.
18 lbid, para 328.

The OV & OW legal team: Anna Perigo (left), PIAC Senior Solicitor Natasha Case, Chris Ronalds SC.
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The NSW Consumers’ Forums on Homelessness: one year on
Members of the NSW Consumer Advisory Council reflect on their consultations with people experiencing 
homelessness.

In late 2009, the Public Interest 
Advocacy Centre (PIAC) received a 
contract from the NSW Government 
to establish and manage the NSW 
Consumers’ Forums on Homelessness 
(the Consumers’ Forums).  

The contract required PIAC to 
organise three consumer forums 
and to provide support to the two 
consumer representatives on the 
NSW Premier’s Advisory Council on 
Homelessness. 

PIAC believed it was essential to 
have people who have experienced 
homelessness participate in the 
design and delivery of the Consumer 
Forum.  To facilitate this, PIAC 
established the NSW Consumer 
Advisory Council.  

The Council was made up of 11 
consumer representative members 
who are currently or formerly 
homeless. They are:
•	 two people from the Premier’s 

Council on Homelessness;
•	 three people from the Coastal 

Sydney region
•	 three people from the Greater 

Western Sydney region; and
•	 three people from the Hunter 

region.

A year after the formation of the 
Council, Chris Hartley (HPLS Policy 
Officer and organiser of the Council) 
and three of its members, Rhiannon, 
Tagon and Mary, share some 
thoughts about the Council’s work.

Why was the Council formed? 

Chris: The purpose of the Council 
was to ensure that people who have 
experienced homelessness were 
directly involved in putting together 
and running the Consumers Forum. 

When we set up the group I thought 
it was essential to have people 
who have been homeless actively 
involved. A year later, I am convinced 
that involvement of this kind is 
critical to the project’s success.

What has the Council done so 
far?

Chris: The Council has now run three 
Consumer Forums in Sydney, Greater 
Western Sydney and Newcastle.  
Following these forums, Council 
members produced a number of 
reports for the Premier’s Advisory 
Council on Homelessness. 

We are confident that the information 
provided in those reports will be used 
to make some changes in the way the 
NSW Government, including Housing 
NSW, responds to homeless issues.

What is it like to be part of the 
Council?  

Mary: It has been great! Like most of 
the members of the Council, I always 
wanted to use our experiences to 

help other people but we never knew 
how. Now I have the knowledge and 
the passion to make changes for the 
better.

Rhiannon: I really enjoyed being 
able to speak to other groups of 
people that have been on the streets, 
especially those from the Newcastle 
area where I am from. 

All the people we consulted felt 
relaxed about sharing their stories 
and ideas with the members of the 
Council because we have a shared 
experience of homelessness.

What are some of the ideas 
put forward by the people you 
consulted?

Mary: One of the major issues being 
raised is the need for people to 
find information about the kinds of 
services available to them. Often, 
many of the groups that are there 
to help, such as Housing NSW and 
the Police, have limited knowledge 
of what is out there. So one of our 
recommendations has been for the 
NSW Government to put together a 
‘homeless yellow pages’ that provides 
region specific information on what 
needs to be changed.

Tagon: A lot of other people 
are talking about being on a 
homeless roundabout. Most crisis 
accommodation only let people 
stay there for 3 months, while the 
wait for public housing can be years. 
This means that every three months 
people are forced to move to another 
service, then three months later they 
move to another.  This stops people 
from developing relationships with 
caseworkers and from them getting 
the kinds of support they need.

Photo:  Council members Mary (left) and 
Veronica.
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Kevin didn’t realise that his driver’s licence had been 
revoked for an unpaid fine. He had been moving around 
quite a bit and had not received the paperwork in the 
mail. When the police picked him up while he was driving 
home from work, it all caught up with him. His lost licence 
meant he lost his job and could not pay his rent, so he 
ended up back on the streets.

Participants at Law for Non-Lawyers workshops held 
throughout the year have heard first-hand from Kevin, 
who is a formerly homeless person. Kevin spoke about 
the impact of unaddressed legal problems on the slide 
into homelessness and the importance of services being 
flexible to meet the needs of homeless people, or those at 
risk of homelessness. 

Kevin’s experience of homelessness shatters the 
stereotypes. Kevin is now a member of the NSW Premier’s 
Advisory Council on Homelessness.

PIAC Training Co-ordinator Carolyn Grenville has been 
working with the Homeless Persons’ Legal Service and 
Legal Aid NSW to present Law for Non-Lawyers, a one-day 
training workshop for local community service workers 
who work with homeless and vulnerable clients. 

The workshop addresses common legal problems faced 
by homeless people. These include problems with 
fines and debt, tenancy problems and problems with 
Centrelink. 

Law for Non-Lawyers also aims to increase awareness of 
legal outreach services provided by Legal Aid NSW for 
people who are homeless or at risk of homelessness. It 
is hoped that the workshop will increase the number of 
appropriate referrals from local service agencies to these 
Legal Aid outreach services. 

In August 2009 the NSW Government released A Way 
Home: Reducing Homelessness in NSW, NSW Homelessness 
Action Plan 2009-2014.  The NSW homelessness action 
plan is the State Government’s strategy for reforming the 
homelessness service system.  Legal Aid NSW is one of 
the partner agencies under the NSW implementation plan 
and has received funding under the plan for the creation 
of Homeless Outreach Solicitors in many NSW regions.  

The Homeless Outreach Solicitors run specialist outreach 
clinics offering free legal advice and legal assistance with 
minor matters. The solicitors are also a point of contact for 
legal referrals from community workers and can answer 
legal questions and provide information.

The workshops have been piloted in the Riverina 
and Hunter regions, and have been in high demand. 
Extra	workshops	were	needed	to	meet	the	number	
of registrations of local service workers from both 
government and community organisations.

PIAC Training

Addressing legal problems faced by homeless people
PIAC Training Co-ordinator Carolyn Grenville has been working with the Homeless Persons’ Legal Service 
and Legal Aid NSW to present a series of one-day training workshops for community service workers who 
work with homeless clients.

Anna Nightingale from Legal Aid NSW (left); Julie Hourigan Ruse, Kevin, Carolyn Grenville, and Anna Nightingale.
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Murray’s story: a search for 
identity

Late on a Thursday afternoon, the 
Homeless Persons’ Legal Service 
(HPLS) took a call from a Legal Aid 
solicitor. A homeless man, Murray, 
was being held in the local court cells 
and had been there all day.  He’d 
been charged with stealing a T-shirt 
and Fanta from a supermarket but 
was refusing representation from 
Legal Aid.  He’d been homeless for 
over a year, had recently spent time 
in prison, and since his release had 
received no Centrelink payments 
because he could not prove his 
identity.  The shoplifting charge was 
just one in a string of similar charges, 
and the magistrate was considering 
placing him in remand.

Could HPLS send out Jeremy Rea, 
the Solicitor Advocate, to make an 
application for bail?

Jeremy arrived at the court and 
successfully made an application for 
bail.  Murray was free to leave but 
he had nowhere to go and no way 
of being contacted. Jeremy’s first 
concern was to link Murray into an 
accommodation and support service 
for homeless people. This would 
provide Murray with shelter and 
support, and it would mean Murray 
was contactable.

Jeremy’s second concern was 
whether Murray’s problems with 
Centrelink could be resolved. Jeremy 
and the HPLS paralegal, Katherine 
Boyle, made inquiries at various 
accommodation services, Centrelink, 
and the NSW Registry of Births, 
Deaths and Marriages. Katherine also 
prepared a series of authority-to-act 
forms for Murray to sign.

Murray turned up at PIAC the day 
after his court date. Katherine asked 
Murray for more details about 
the circumstances surrounding 
the suspension of his Centrelink 

payments.  Murray said his identity 
documents had been stolen from 
a park where he had stored them. 
He said he had difficulties with 
Centrelink before his identification 
documents had been stolen, 
including a decision that his existing 
ID did not meet the 100 points 
requirement. 

Murray also told Katherine he 
had lost his ATM card and that his 
bank told him he no longer held 
an account with them. Katherine 
reassured Murray she would 
ring Centrelink to find out about 
re-instating his payments and that 
the issue with his bank account 
would be followed up. 

Katherine contacted a Community 
Engagement	Officer	at	Centerlink.		
These positions are held by social 
workers with experience working 
with homeless clients.  The officer 
spent time with Katherine, using 
electronic records to piece together 
Murray’s extensive and complicated 
history with Centrelink.

It emerged that Murray’s Newstart 
payments were suspended because 
he failed to turn up to an interview 
with a Job Capacity Officer following 
his release from prison. 

The	Community	Engagement	Officer	
found a record of Murray turning 
up to a Centrelink office. The officer 
said a “walk-in” appointment for 
Murray to see a Job Capacity Officer 
had been made but Murray had 
not responded when his name was 
called.  The important thing was for 
Murray to attend a Centrelink office 
and make a new appointment to see 
a Job Capacity Officer.  

The officer advised that Murray 
should lodge a form with Centrelink 
that asked questions of clients with 
insufficient proof of identity.  This 
would enable Centrelink to make 
payments for a six-week period 

pending Murray’s provision of proof 
of identity.

Next day, Katherine and Murray went 
to a Centrelink office. They spent 
over three hours there, waiting in 
line, filling out forms, and waiting 
to meet with a Customer Service 
Officer (CSO). They discussed with 
the CSO how to re-instate Murray’s 
Centrelink payments and how to 
satisfy Centrelink’s proof of identity 
requirement.  

During this time, Murray related to 
Katherine some of the problems 
he’d had over the past year. Murray 
had experienced extreme difficulty 
understanding and negotiating his 
way through Centrelink’s processes 
and requirements.  He felt his inability 
to prove his identity meant that any 
further engagement with Centrelink 
was pointless and it was simply easier 
to live on the streets.  That was why 
he had previously walked out of the 
Centrelink office before his name had 
been called. 

The CSO made another job capacity 
appointment for Murray, which 
effectively lifted the suspension on 
Murray’s payments. It was established 
that a post office could be used as 
a point of collection for Centrelink 
correspondence, although this was 
something Murray had been unaware 
of.  He nominated a post office 
near where he slept and agreed to 
regularly check there for his mail.

The CSO accepted Murray’s 
insufficient proof of identity form 
but an examination of the list 
of acceptable proof of identity 
documents revealed that Murray 
would have difficulty assembling 
sufficient ID.  He no longer had a 
birth certificate or passport, he did 
not have a driver’s license, nor did 
he have any utility accounts, car 
registration documents or private 
health insurance.  The fact that he 
wasn’t married, had no children 

Solicitor Advocate case study 

Continued p13
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On 26 September 2010, PIAC solicitors Natasha Case, 
Gemma Namey, Laura Brown (pictured) and Vavaa Mawuli 
attended the Public Interest Law Conference: Opportunities 
and Obstacles, a conference organised by the Civil Justice 
Research Group at the University of Melbourne. 

Speakers and attendees from Victoria, New South 
Wales, Queensland and South Australia spent two days 
presenting, debating, and sharing ideas. There was 
healthy	representation	from	the	Victorian	Environmental	
Defender’s Office, VicPILCH and the Human Rights 
Law Resource Centre, as well as individual barristers 
and solicitors. Non-legal advocates also shared their 
experiences of public interest litigation, such as being a 

defendant to a variety of torts as a result of attempts to 
highlight environmental issues. 

PIAC staff contributed four presentations to the 
conference. Gemma Namey and Natasha Case presented 
on costs strategies in public interest law; Natasha spoke 
about privative clauses; Gemma and Laura Brown 
discussed their experiences and possibilities for change in 
relation to accessible public transport (focusing on buses 
and planes); and Vavaa Mawuli outlined the successes and 
failings of redress schemes for Indigenous people. These 
presentations were well received, with insightful questions 
and thoughtful discussion arising out of each topic.

Other topics of the conference ranged from 
environmental protection, to lobbying the government, 
representing clients on death row in Asia, public interest 
law and social change, and animal rights. The variety of 
topics reflected the aims of the conference, which were to 
create a space in which public interest law in all its forms 
could be discussed and debated, and models for change 
and innovation could be developed. 

The conference ended with a discussion about where to 
head next. Suggestions included continued collaboration 
in various areas, as well as ensuring that a conference 
focusing purely on public interest law becomes a regular 
fixture on the calendar. 

Access to Justice

and no job also deprived him of 
an important source of identity 
documents. 

Murray had no money to pay the 
fees required to obtain many of 
these documents. In the end, it was 
determined that his identity would 
be established if he produced his 
birth certificate, a Medicare card, an 
ATM card, a notice of assessment 
from the Australian Tax Office, and 
a transcript from an educational 
institution Murray had attended 
many years before.   If he had 
problems in obtaining any one of 
these documents, Murray had very 
few options available to him.

The CSO confirmed that Murray had a 
valid account with his bank because a 
number of back payments had been 
deposited in his account after his 

release from prison. Given Murray’s 
circumstances, the CSO gave Murray 
an	EBT	Card,	a	special	Centrelink	ATM	
card, which would enable Murray to 
make a one-off withdrawal of $100 
from any ATM.  The CSO also gave 
Murray a temporary health care card 
and an income statement, both of 
which could help Murray prove his 
identity to his bank.

Katherine and Murray’s next stop 
was the nearest branch of Murray’s 
bank. Murray proved his identity by 
showing his Centrelink documents 
and having his signature checked 
against the one stored electronically. 
He arranged for a new ATM card to 
be sent to his nominated post office.

When Murray turned up at the 
PIAC office again the following 
day, Katherine gave Murray a list 

of boarding houses she had found 
on Newtown Neighbourhood 
Centre’s website. She also made a 
series of phone calls to Medicare, 
the educational institution he had 
attended, and the Australian Tax 
office in an effort to build up Murray’s 
“stock” of ID.  By the end of the day, 
Murray and Katherine had arranged 
for a range of agencies to send 
documentation to his nominated 
post office within the following few 
weeks.

When Jeremy next attended court 
for Murray’s matter, Murray was 
convicted under section 10A Crimes 
(Sentencing Procedure) Act 1999 
(NSW), resulting in him receiving no 
penalty.

Report Back: Public Interest Law Conference, September 2010
Laura Brown, PIAC Solicitor

Continued from  p12
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Quality? Please assure us. Comments 
on the national quality framwork 
discussion paper  
(April 2010) 

Turning up the heat on consumers: 
response to the Australian 
Energy Regulator Draft Decision, 
Jemena Gas Networks Ltd’s access 
arrangement proposal for the period 
1 July 2010 to 30 June 2015 
(April 2010) 

Stolen wages.  Evidentiary 
challenges for claimants  
(April 2010) 

How to level a playing field: 
response to the Australian Energy 
Market Commission’s Review of the 
Effectiveness of Competition in the 
Electricity Market in ACT 
(May 2010)

Transparent pricing: submission in 
response to the Issues paper: AER 
Retail Pricing Information Guidelines  
(May 2010) 

Improving democracy: inquiry into 
voting centres in Victoria  
(May 2010)

Submission - Developing National 
Hardship Indicators  
(June 2010)

A fairer system: submission to the 
Senate Legal and Constitutional 
Affairs Committee Inquiry into a 
review of Government compensation 
payment  
(June 2010)

Lobbying, transparency and 
accountability in NSW: submission 
to the Independent Commission 
Against Corruption  
(June 2010)

Street Rights NSW, Edition 17: 
Homeless Persons’ Legal Service  
Newsletter 
(June 2010)

Proposed vulnerable payment 
recipient measure  
(June 2010)

Power/knowledge: PIAC response to 
the AER’s Issues Paper  Approach to 
compliance with the National Energy 
Retail Law, Rules and Regulations  
(July 2010)

Code of Conduct NSW 
(July 2010)

Health care rights for older 
Australians  
(July 2010)

Treatment and care rather than 
crime and punishment: submission 
to the NSW Law Reform Commission 
Inquiry - People with cognitive and 
mental health impairments in the 
criminal justice system  
(July 2010)

Boarding house residents’ rights.  
Submission to Ageing, Disability 
and Home Care, Department of 
Human Services on the Youth and 
Community Services Regulation 2010  
(July 2010)

Levelling out the playing field.  PIAC 
response to the AER’s Issues Paper: 
AER approach to retail exemptions 
(August 2010)

 Support for the Queensland Council 
of Social services’ Submission to 
the Australian Energy Regulator in 
response to the Issues Paper: Retail 
Market Performance Reporting  
(August 2010)

Oversight of boarding houses.  
Submission to the NSW Legislative 
Council Standing Committee on 
Social Issues Inquiry into ADHC 
services  
(August 2010)

A fine outcome: Work and 
Development Orders  
(September 2010)

HPLS Solicitor Advocate: ensuring 
effective legal representation 
(September 2010)

Street Rights NSW, Edition 18: 
Homeless Persons’ Legal Service  
Newsletter 
(September 2010)

FiT and Fair?  Submission to the 
Review of the Solar Bonus Scheme 
(September 2010)

EnergyAustralia’s Pass through 
application: NSW Solar Bonus 
Scheme  
(September 2010)

Erosion of integrity?  Response to 
the Industry & Investment NSW 
Policy Paper on the Implementation 
of the National Energy Customer 
Framework in NSW  
(October 2010)

The other side of the story: 
extending the protections of 
the Sex Discrimination Act 1984 
(Cth).  Submission to the Senate 
Standing Committee on Legal and 
Constitutional Affairs on the Sex 
and Age Discrimination Legislation 
Amendment Bill 2010  
(October 2010)

Updating bail: submission on the 
draft NSW Bail Bill 2010  
(October 2010)

More information please: response 
to the Position Paper: AER Retail 
Pricing Information Guideline 
(October 2010)

The first step to realising rights: 
submission to the Senate Legal and 
Constitutional Affairs Committee on 
the Human Rights (Parliamentary 
Scrutiny) Bill 2010 and the Human 
Rights (Parliamentary Scrutiny) 
(Consequential Provisions) Bill 2010  
(October 2010)

Submissions & Publications 
April 2010 – November 2010

All publications are available on PIAC’s website: http://www.piac.asn.au
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