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1 Introduction

Healthcare in Australian immigration detention is in crisis. For many years now,
people in immigration detention continue to be arbitrarily refused medical treat-
ment, leading to the exacerbation and non-diagnosis of many serious conditions.
Consequently, healthcare services for people in immigration detention are not
comparable to those available to the Australian community.

This paper reflects the views of the Public Interest Advocacy Centre (‘PIAC’)
and is based on our work. It sets out the current mechanisms in place regarding
the provision of healthcare in onshore immigration. We then set out the legislative
and common law framework, focusing on the federal government’s non-delegable
duty of care to the people it detains, and we highlight the absence of any legislative
provisions that entrench a minimum standard of healthcare. Finally, we provide an
overview of our findings to demonstrate that healthcare in immigration detention is
in crisis, as informed by our clients’ experiences.

This article shows that the Australian government is failing to provide people in
immigration detention with access to the medical care and treatment they need. This
is despite the fact that the federal government owes a clear common law duty of care
to the people it detains.! We argue that non-compliance is exacerbated because this
duty is not reflected in legislation. One way to assist with government oversight would
be to introduce a regulation that reflects that people in immigration detention are
entitled to access healthcare commensurate with Australian community standards.
While legislative standards are a key component of ensuring people in immigration
detention obtain the healthcare they need, we recognise that arbitrary and indefinite
detention is inherently harmful, and detention should be a last resort.

1 Background to PIAC’s Work

PIAC launched its Asylum Seeker Rights Project in September 2016 to address
serious concerns about the lack of adequate healthcare in Australia’s onshore immi-
gration detention system.2 PIAC does not support Australia’s system of mandatory
immigration detention. This system holds people for excessive and indefinite
periods of time and causes harm to their physical and mental health. We maintain
that it is a system that is cruel and unnecessary.

Australia’s system of immigration detention is implemented in a way that
causes harm, including the failure to ensure people in detention have access to an
adequate standard of health and medical care. The focus of our work to date has
been ensuring that people in immigration detention have access to the medical care
and treatment they need at a standard consistent with the Australian community.
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We run strategic litigation, file complaints with agencies and oversight bodies, make
submissions, engage with decision-makers and use the media to protect these
basic human rights of asylum seekers and refugees. In 2018, we released In Poor
Health: Health Care in Australian Immigration Detention (‘In Poor Health’), a report
into the state of healthcare in Australian immigration.® We wrote a follow-up report in
December 2021 called Healthcare Denied: Medevac and the Long Wait for Essential
Medical Treatment in Australian Immigration Detention (‘Healthcare Denied’),* which
demonstrates that healthcare in immigration detention remains in crisis.

m An Overview of Healthcare in Australian Onshore Immigration Detention

Australian law requires all non-citizens in Australia without a valid visa, including people
seeking asylum, to be detained in immigration detention.® As of June 2022, there are
1,398 people detained in onshore immigration detention.® The average length of time
that people are detained is currently 742 days.” This can be contrasted with the United
States of America, where the average length of stay is 55 days, and in Canada, where
it is 14 days.® Detaining people for these extended periods is disproportionate to any
legitimate aim. It is punitive in its impact and contrary to the position of the United
Nations Office of the High Commissioner for Human Rights Working Group on Arbi-
trary Detention, which has consistently held that immigration detention should never
be punitive, and seeking asylum is not a criminal act.® Regrettably, the High Court of
Australia has consistently upheld the lawfulness of indefinite immigration detention.®

Healthcare services to people in onshore detention are delivered and facilitated
by International Health and Medical Services (‘IHMS’), a for-profit business contracted
by the Commonwealth government.' IHMS has delivered services in immigration and
community detention since 2004.'2 The most recent contract was entered into on
11 December 2014." The current contract is valued at $688 million for immigration
detention facilities and community detention, and is due to expire on 10 December
2023." [HMS delivers these services as directed by the Commonwealth, according to
the terms and conditions of the contract.

Iv  The Legal Framework: A Non-Delegable Duty of Care

As we set out in In Poor Health, the Commonwealth government has a duty of
care to prevent any reasonably foreseeable harm to people detained in onshore
immigration detention. This duty means that the Commonwealth is responsible
for providing a range of services to them, including healthcare.' This duty exists
because people in immigration detention are detained against their will (the same
as prisoners) and are especially vulnerable.'®

This obligation is not in dispute. As noted by the Commonwealth Ombudsman
in 2013:

Because the Department [of Immigration and Citizenship] has a high
level of control over particularly vulnerable people, its duty of care to
detainees is therefore a high one. It is not enough for the department to
avoid acting in ways that directly cause harm to detainees. It also has a
positive duty to take action to prevent harm from occurring.'”

The Australian government’s non-delegable duty of care owed to people in immi-
gration detention, including in relation to providing adequate health services, is
well-established under the common law. As to the content of this duty, in Behrooz
v Secretary, Department of Immigration and Multicultural and Indigenous Affairs,'®
Gleeson CJ noted:

Harsh conditions of detention may violate the civil rights of an alien. An
alien does not stand outside the protection of the civil and criminal law.
If an officer in a detention centre assaults a detainee, the officer will

be liable to prosecution, or damages. If those who manage a detention
centre fail to comply with their duty of care, they may be liable in tort."

A suite of cases confirms that Australia not only owes a non-delegable duty of care

to people in immigration detention, but also that the government has historically
failed to fulfil this duty.?®
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v The Legal Framework: A Legislative Vacuum

As we highlighted in In Poor Health, despite the common law position that the
Commonwealth government owes a non-delegable duty of care to provide appro-
priate health services to people in immigration detention, this is not reflected in the
current legislative framework. Section 273 of the Migration Act 1958 (Cth) (‘Migra-
tion Act’) confers power on the Minister to make regulations regarding the day-to-
day running of facilities. These regulations could provide useful legislative guidance
to clarify the ‘operation and regulation of detention centres’.?' However, none of the
regulations made under the Migration Act?? provide for the ‘operation and regula-
tion of detention centres’ in relation to the provision of adequate medical care.?®

The absence of legislative standards has been criticised by Australian courts. For
example, in Mastipour v Secretary, Department of Immigration and Multicultural and
Indigenous Affairs, Selway J noted: ‘What is surprising is that there are virtually no provi-
sions, eitherinthe [Migration] Act orinthe Migration Regulations 1994 (Cth) which purport
to regulate the manner and conditions of that detention’.2* Finn J was more critical: ‘The
present legislative vacuum is, in my view, potentially unfair both to those involved in the
conduct of detention centres and to the detainees. ... | need hardly add that this state of
affairs is not conducive to ordered and principled public administration’.? This ‘legisla-
tive vacuum’ contributes to ambiguity and non-compliance.? Further, it stands in stark
contrast to the laws of Australian states and territories that ensure people in correctional
custody have a guaranteed right to reasonable medical care and treatment.?”

vi A Healthcare Crisis

The provision of healthcare in Australian onshore immigration detention is failing
to meet the basic needs of the people we detain. Healthcare services for people
in immigration detention are not comparable to those available to the Australian
community. For many years now, people in immigration detention have been arbi-
trarily refused or delayed medical treatment, leading to exacerbation and failure to
diagnose many serious conditions. Furthermore, indefinite and arbitrary immigra-
tion detention causes mental illness and worsens existing medical conditions.2®
Prolonged immigration detention is known to have a significant negative impact on
mental health and there are increasing numbers of asylum seekers who have been
detained for increasing periods of time.?® The Commonwealth Ombudsman has
reported that ‘immigration detention in a closed environment for longer than six
months has a significant, negative impact on mental health’.%°

The failure to create minimum legislative standards of healthcare that are
commensurate with healthcare received by Australians in the community has, in our
view, contributed to the healthcare crisis in onshore immigration detention.®' Our
recent casework confirms that there is chronic non-compliance with the common
law duty as it pertains to the provision of healthcare.®? These serious problems are
ongoing — made even more complex by the COVID-19 pandemic — and highlight
the need for urgent reform. These concerns have been echoed, over many years,
by organisations such as the Australian National Audit Office®® and the Australian
Human Rights Commission (‘AHRC’),%* and confirmed by the Parliamentary Joint
Committee of Public Accounts and Audit.®®

In conducting our casework, we have identified several particularly concern-
ing issues, including:

- arbitrary failure to provide medical treatment to refugees and asylum seekers
transferred to Australia expressly to receive treatment (the ‘Medevac cohort’);

- routine denial of antiviral therapy for people detained in immigration deten-
tion living with hepatitis C; and

- arbitrary use and overuse of handcuffs and mechanical restraints, particu-
larly when transferring detained asylum seekers with poor mental health to
external medical appointments or between facilities.

vii  Findings from PIAC’s Casework
A Medevac Cohort

As we set out in Healthcare Denied, it is of particular concern that many people
who were transferred to Australia to access urgent medical treatment under the
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‘Medevac scheme’™® experienced significant delays to access healthcare once they
arrived in Australia.®” The Medevac scheme provided for asylum seekers and refu-
gees to be transferred from Nauru and Papua New Guinea to Australia to obtain
urgent medical care, in circumstances where medical treatment was not available
in those places.® The scheme operated for eight months until December 2019.3°
Approximately 192 people were transferred to Australia during that period.*°

Everyone transferred to Australia under the Medevac scheme was arbitrarily
detained in onshore immigration detention facilities upon arrival, despite the fact
that many were already living in the community offshore in Nauru and Papua New
Guinea where they were determined to be refugees.* Some people were detained
in hotels where the detention conditions have been widely condemned.*? Many in
the cohort waited for months or years for the healthcare that expressly triggered
their transfer to Australia. This has included excessive delay for treatment of painful
and debilitating conditions including severe gum disease, chest pain and heart
palpitations.** While most people transferred under the Medevac scheme were
released just prior to the federal election in May 2021, some are still detained.**

The combination of delayed treatment and long-term confinement has also
exacerbated existing medical conditions. Since being transferred, onshore deten-
tion conditions have resulted in the deterioration of many people’s mental health
to the point they have been at risk of suicide.*® This is not limited to the Medevac
cohort. For example, between 2020 and 2021, there were 195 instances of self-
harm across the entire onshore immigration detention population.*® The experience
of the Medevac cohort reflects access to healthcare in immigration detention
generally: in too many cases, the government is failing to provide basic medical
care for people in Australian immigration detention.

B Routine Denial of Antiviral Therapy for Detainees Living with Hepatitis C
Shortly after the launch of the Asylum Seeker Rights Project, PIAC was flooded
with complaints from people in immigration detention living with hepatitis C who
were denied curative, antiviral therapy despite it being readily available to people
living with hepatitis C in the community. Over the last five years, PIAC has ensured
access to treatment for nine immigration detainee clients living with hepatitis C,
including in two cases before the Federal Court of Australia and a group complaint
to the Commonwealth Ombudsman.#

As a result of PIAC’s joint advocacy with the Commonwealth Ombudsman,
a breakthrough systemic outcome was achieved in 2019, when the Commonwealth
agreed to provide all immigration detainees living with hepatitis C with antiviral
therapy, commensurate with Australian community standards.*® However, at the
time of writing this article, and despite this commitment and ongoing advocacy,
the Commonwealth government has not fully implemented its revised policy in the
field. People in immigration detention living with hepatitis C remain without treat-
ment, which could ultimately have significant consequences for their health.

c Arbitrary Use of Force and the Overuse of Handcuffs
Our work with people in immigration detention demonstrates that the overuse of
handcuffs is a significant barrier to people receiving medical treatment.*® Our case-
work reveals that people in immigration detention, regardless of their security profile,
are routinely handcuffed during and in transit to medical appointments. These
practices are particularly concerning given that many asylum seekers have a
history of trauma and torture.° In many instances, the use of force and restraints in
immigration detention is arbitrary, yet the impact on our clients is severe.

The experiences of our clients are consistent with the findings made by the
AHRC and the Commonwealth Ombudsman. In 2019, the AHRC published a report
that highlighted the widespread use of restraints in immigration detention and
recommended that practices be immediately tailored to individual circumstances
and risks.®" In 2020, the Commonwealth Ombudsman echoed these concerns and
raised the growing tendency for force, including the use of handcuffs, to be used as
the first, rather than last choice in facilities.®® The Ombudsman expressed concern
that the use of restraints was being ‘exercised in a manner both inconsistent with the
[Department of Home Affairs’] own procedures and possibly without legal basis’.®®

In November 2020, PIAC filed a landmark litigation test case in the Federal
Court of Australia challenging the lawfulness of restraints in immigration detention.®*
Our client, Yasir,% is living with severe mental illness and the use of handcuffs
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is particularly retraumatising for him. Yasir is taking action under the Disability
Discrimination Act 1992 (Cth) and challenging the lawfulness of handcuffs under
the Migration Act. The use of handcuffs has led to frequent disruption and delay to
Yasir’s medical care. As a result of his background of torture and trauma, the use of
handcuffs causes Yasir to have seizures, which has prevented him from attending
specialist appointments. The case is ongoing.

vin  Conclusion: Are Legislative Standards Enough?

Our casework demonstrates the Commonwealth government’s poor treatment and
inadequate provision of healthcare for people in Australian immigration detention.
Consequently, people detained onshore are not receiving the same standard of
healthcare that is provided to members of the Australian community. The failure
to provide this care has serious consequences. It means that the Commonwealth
government is not fulfilling its duty of care to people in immigration detention. This
is particularly appalling given that many people detained in onshore immigration
detention have already experienced serious trauma before arriving in Australia. This
trauma is compounded by prolonged — and, in some cases, indefinite — detention
and the unsatisfactory conditions of confinement, including the use of hotels.

The absence of legislation to guarantee people in immigration detention a
right to healthcare commensurate with Australian community standards is a gap
that must be filled as a matter of priority. However, we recognise that legisla-
tive standards alone are not enough. Legislative change must be accompanied
by government action to ensure that people in immigration detention actually
receive the healthcare to which they are entitled. These steps are essential for the
Commonwealth government to properly fulfil its duty of care.

Finally, while the provision of adequate healthcare in detention is a basic
human right, we note that Australia’s system of arbitrary and indefinite detention is
inherently harmful and punitive. It continues to cause further harm and exacerbate

existing medical conditions. It should only occur as a last resort.
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