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1. In support of Operatio" CATALYST, HMA8 MELBOURNE conducts nUU'ltlme 
protection find interception operations (0 enforce Iraqi sovereignty, including protection of off 
shore instaJJutions, und to enforce lIDY applicable UN Snnctions, Th. enforcement of 
domestic Inw by Coolition Porccs is made possible by virtue of Geneva Convention IV (Ref 
A) and United Nations Security COUllCil Resolutions (UNSCR's), This brief is ooe of three 
prepared by the Legal Officer embarked on HMAS MELBODRNE during the deployment 
aud comider, issues .relating to me status of pcroons detained on vessels in the area of 
operations. 

Uult"" N.dons Security CouneilRe~olutioltS 

2, There are nUJllerous UN Security Council Resolutions applicable to me situation 
surrounding Jraq and this paper is not a comprehen,iv. analysis of tilOS., Two impolWlt UN 
Security Resolutions are ill Rof8 B and C. By viliue ofRefB. the UN has recognised the US, 
GB nnd Nomem Ireland as occupying powers of Jraq. It also recognises that other sUIteS, 
such as AustJ~lia, will work \Villi UlCID. It recognises a,at me situation in Iraq continues to he 
a threat to itlternatiollal peace and security and calls upon member stetes to assist Iraq in 
retorming institutions, rebuJiding the CDUlllly and contributing to conditions of Btability and 
security. Ref n Iifred all proilibitions previously imposed by Ule UN relating to trade with 
Iraq, except for 'ale and supply of am" and relaled material, and those prohibitions required 
by tbe GP A to serve purposes of resolutions, 

3, Raf C fC{,ognised the essence of security and ,(ability to succcBSful "ompkJion of the 
politicul process and implementation ot Rei B and author!s~d a multinational force Ui~der 
unified command to take all necessary measures to contribute to the maintenance of security 
~.nd stabilHyin Iraq. Ref C also caJled Oll member states [0 prevent transit of ferrorislS to Iraq. 
anns for terrorists and financing of terrorists. 
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4. These resolutions provide the authority for Australia to undertake operations as a part of 
the multinational fOrGe .uthorised w,der Ref C to implement RefB. 

The Lltw of Occupation and Human Righ!s 

5. Ref A, in particuJar Section 1lI, provides lhat an Occupying Power has certain duries, 
including in Art 64 that the venal law, cfll,e occupied territory slt.llremain in force. These 
l~ws may be repealed or suspended to the extent Utat they constitute a tltrOltt to security or an 
obstacle to application of U,C Convention. Therefore <he' Occupying power can subject the 
pupulation of the territory to provisions essential 10 fuJfiI its obligations, including 
maintaining orderly government And ensuring securi!)!. 

6. The laws relating (0 occupation are oategorised as htremational Humanitarian Law, and 
may be considered a subset of the wider In{emational Human Rights Law, Intetltational 
Human Rights Law provides fundament.l right. or standards applicnble to persons and 
applies at al1 times l however derogation from SOme of those nonns is pennitted in certrun 
HtBm~ard8. such 85 times of emergency. 

7. ill times of armed conflict Intemational HUlnlt!litarian Law Is considered the 'le. 
speei.lis',i.e. it is of primary appllcabHity. Regardle", bo<h ill1- and IHRL have a common 
nucleus of fundamental human rights and liS the siutation in Iraq progresses from ono of 
conflict Md occupation to a new domestic regimet there must be movement away from lHL to 
the wider IHRL norms. 

8. Relevant intcrJ)lltional instruments which roqujre consiriern1ion relate to t.he ttentment of 
detained persons and include the Charter of The United NtitimlG 1945 (Premable relating to 
Human Rights), the Universal Declaration of Human Rights (1948) (particularly Articles 5,8 
and 9) and the Intematiolllll Covenant on Civil and Political Rights (1966) (panicnlarly 
Articles 2, Art 4 - the public emergency proviSion, Art 7, 9, 10. and 14), 

9. In tuy view it is necessary to consider whclhcr the protection and rights of individuals is 
being adequately catered fo1' in· the dynamic movement from warl through the OGcupil.tion 
period and beyond. 

Domesdc Law of rr.q 
10, I huve encountered significant difficulties hI establishing the extarit applicable laws and 
regulations in Iraq. particularly those that relate to crimes that may be discovered during 
HMAS MELBOURNE's maritime operations in support of Operation CATALYST. 
Rcfcrenc-c E is the only resource that 1 was able to obtllin some access to in un effort to 
ascertain the details of tIw re1cvant domestic Jaw ill Iraq, It contains coplcs of proniu]gated 
CPA 01'ders, discussed further below. Reliance on it however was severely hampered by very 
restricted web access. I also managed to have some contact with Australilll1 and US Legal 
Officers, but once again communication was hampered by the time del.ays expericmced in 
downloading on the unclassified e~mo.il system, Clarification of some of the ePA orders has 
also been sought, b,lt has no~ yet been forthcoming, 

11. CPA O.l~cr.1, This order provides thllt Iraqi laws are in CDnstant review but as at the 
date of tilJlt order, 10 JUll 03, the 3"' Edition of the 1969 Iraqi Penal Code with amendment" is 
to apply, but two particular paragraphs are ,uspended. TIle order also provided !.hat legal 
proceedings in respect to publication offences j offences against the external security of the 
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stare, offences against the internul security of the stnte, offences against publie authorities, and 
the oifence of insultlng a public official can only be brought with written permission of tile 
Administrator of tile ePA. (As dlC date of writing Ihis papcr I hove been uIlJlble to get a copy 
or precis of the Iraqi Penlil Code, or any of its relevant provisions). 

12. From an iutemational human rights perspective, some of the human rights considered to 
be iUlldrunellwl are recognised and being implemented by the ePA. In particular Ulis order 
provides that capilill punishment is suspended, and torrure, cruel, dcgrading or inhuman 
treatmcnt or punishment is prohibited. It also provides that persons underealUllS public duties 
are to apply the law impartially with 110 pc-rf>Ol110 be discriminated On the basis of sex, race., 
colour, language,religion, political opinion, nalional, ethnic Or social origin, or birth. This is 
consistent wid, requirements of Articles 6,7 and ID of tl .. ICCPR. 

13. ru Order 25. 11,is order provides for tile confiscation of criminal properlY involved 
in tllCfi of natural resoumes. The order provides that cMI;n.] properly shall be subjcel to 
confiscation and mal' be seized by Coalition Forces or traqi Police. A confiscation hearing 
wiII subsequently take place. A criminal conviction is not necessary prior ta confiscation: 
The fOllowing cleflnidon. are applicable: 

•. CrIminal Property - is defined as dtat property used or il1tended !O be used in 
. commission of n crimillfll offence involving natul'al resources or utility 
infrastructure Ilnd includes vessels; acquired through ot' a as a result of 
commission or attempted commission of a crimina! offence involving natuml 
resources or utility lnfrosll'uc£urej money! negotiable instruments ctc furnished or 
intended to be fumished in exchange forunlnwfuHy llcquired natural resources or 
parts of utility infrastructure, or to facilitate: the commission of one of these 
offences. 

b, Natural Hesources - is defined as having the usual meaning IlTId includes refined 
petroleum, benzene, diesel fuel or olber petroleum prod,lcrs after refining. 

c. Utility Inr~A'trueturo - is defined as relating to power generation and supply, 
wator treatment and delivery and IT compOllents such as telephone and computer 
cabllng. 

i4. Procedurefi for seizure and confiscation are also set out in the order. Whe~ suspected 
Criminnl property is identified in connection with an iqvvEtigation or the apprehension of a 
person for the commission of 11 relevant criminal offul\(;e tbe SU~])ccl;cd crlmirml property is 
subject 10 immediale seizure. Prior 10 llMAS MELBOURNE's arrival On task a number of 
vessels and crew were detained for significant periods of till)(l at anchorage. During my 
deployment) vessels and persons Oll board those vessels continued to be detained, and there 
remained the potential that if persons Were detected who were involved in. activities which 
triggered CPA order 25, then ~eiz:ure oi'vessf}is and detention would be an issue. 

15. The order provides that dIe authority seiling cl,e property shall inform tlle person in 
possession or co.nLroJ l1t ale litne of seizure that the property is being seized as suspected 
criminal property and will be subject Il) confiscation proceedings. Practically this :would 
require the Boarding Officer to infonn the master of the vessel. A proforma "Memomndwn 
of Understanding of Care" (at Annex B) appears to have been utilised by Coalition Forces 
when seizing such propeliY. Altbough relevant in advising Ihc master of a seized vessel of 
the extent of assistAllce and care tn be provided by Coalition Forces j it is my view that this 

J nf? 



) 

would disembark and replenish thejr stocks. It would be unusual for tiles. vessels to be at sea 
for the lengtilB of time that some of these vessels have been detained without some respite and 
replenishment. Furtllert specific cultlIDJ.1 requirements, be they religious or dietary, are not 
necessarily known by BMAS MELBOURNE or allY oU,.r vossel tasked to conduct tlle,e 
checks und Coalition vessels, including BMAS MELBOURNE, may lIot be equipped with 
foodstuffs that necessarily rueet delained persons requiremems, ego 1 have been made aware 
tIU!t Hindu orew Oll a detained vessel were givCll significant quanHties of raw n-07..en beef on 
health and .omfon visits. Foodsluff's prepared in t.he halal method may also be required for 
rep!cnislU11cnt but may not be available, 

22. Although auangemonts have been made lor contrACtorS to manage care of vessels and 
crew in the Smug Box, sccurity"det'achmeots a.nd health and comfort checks continued to be 
required and carried out by coalition forces including HMAS MELBOURNE and those issues 
remain extant for •• long as interception operations are earned out hI support of the Cl' A. 

23. It is significant that Order 25 only refers to property, and not (0 persons who may be On 

board seized vessels and who may be implicated in the commission Qf a criminal offence. 
Des],ite that, persons continue (0 be deWned on those vessels. CPA Memorandum 3 seems to 
be the only infolTnation that I could ascertain relating to criminal or other detention. 

24. cerA MemllIlmguUl 3. This memorandum eslablishe, proced\1l'es for applyhlg the 
criminal law in Iraq. c Section 5 of the memorandum provides dlal at dle time an Iraqi law 
enforcement officer arrests any person, the officer sh.1l infonn the person of his or her right 
to remain silent rmd consult a legal representative. 

25. Although Coalition forces are not Iraqi law enforcement om""", by implication from 
the nature of duties being performed, if they are seizing vessels and detaining persons on 
them, thon the .same requirement should apply. There is no evidence that this has ooen 
occun'ing, and in relation to persons detained on tlteir own vessels in the Smug Bo::r~ 1 
consider has the potential to cause some controversy find needs to be resolved. 

26. Section 6 of the Memorandum relates to Criminal Detentions and standards to be 
applied to all persons det.hled by Coalition forces solely in relation to allegatioos of criminal 
acts) and who are not seCurity detnmees. It refers tD initial induction into D. Coalition Force 
detention oenlre and provides that U,e detainee shall be appraised of his cight.l to remain silent 
alld con,ult a legal reproscnmtive; to be promptly informed in writing. in a language they 
understand, of tile pal,icu]ar. of the charges preferred against dlem; and to be brought before 
ajudicial officer as rapidly itS possible find no la.ter thilrl 90 dllYs afl:<::r date of induction to the 
centre; and provisions for i\CC'e.5S to detainees to JCRe. 

Z7. Section 7 relates to Seeulity Internees, and provides such internees ,viU, a right of 
appeal against the decision to intern them; review nner six montlls by B competent body 
established for the purpose; standards of U,e facility, !\f'cl acc .. S to ICRC. 

28. 1 rnisc concerns with the status of individual persons on board vessels detained/seized 
by coalition forces. WitllOut particulars of the Iraqi penal code, I am unable to provide exact 
ndviccl however 1 would a6surne that such people could be detained as crim..innl detainees, and 
then the provisions of section 6 of this memorandum would apply. I consider l1,.t if persons 
are. de.tained 011 a vesseJ seized by the Coalition Forces perhaps in accordance with Order 25, 
then regardless of the nature of the vessel or state of registration of that vessel, if they are 
detajned by Coalition forces they arc not fi"eo to leave, In my view Ihis would constitute 



detention in a Coalition ForGe Detention Centre. If tlm is accepted, tilen the detained persons 
should be advised of the partiC1Jlars of the c!turgo, ,gainst them (orally and in writing in a 
language tl,ey understand), advised of their right to remnin silent, advised of their right 10 
oonsult all legal adviser, nnd brought before ,judicial officer no Inter t11nn 90 dnys from the 
date of detention, I am cOrlcenled that became of {he circumstances of their detention (on 
board tI,eir own vessel) it is considered that they are not ionnully inducted into 0 putpose 
maintained Coalition Force detention facility and are therefore denied these rights. 

29, Even if these p~rson8 arc not considered Criminal detainees, but seclrrity intemees1 they 
should be advised of dICit' status, providt'.d a right to llppeal tho declslon to intem them, and 
have Iheir interruIlcnt reviewed by il competent body six months from the date of internment 
as detailed in Section 7. 

30. Section 8 of tlle Memorandum feinforces that crimina! detniuces suspected of 
involvement in a felony shall have tl,e right le consult witl, • legal representative while in 
detention. 

31. r note tl,.1 paragraph 2 of Scction 6 of tlle MemorlUldum pro\~des that "".failure to 
comply with theso procedure, 'hall nOI COl"'titUW grounds for llDy legal remedy ...... I would 
be concerned if tbis provision was relied on to excuse non~{;()mplillnc[}. with these procwures 
for ,ILwbolc class of detainee. 

32.. Ref A is al,o relevllDt to considerations of detention and st!llldards of detention 
facilities. Article 76 of Ref A provides tl,at, " ... protected persons accused of offenees shail 
be detnined in the occ.upied country Ill1d serve their sentences therein, They should enjoy 
conditions of food and hygiene sumetent to keep them in good helllth, and conditions should 
bo at least equal to those in prisons in the occupied territory." I do not know what prison 
conditions within Iraq are like, or the extent of operatiQn of prisons ordetention centres tbel"O, 
but r raise the point so that comparison can be made with conditions on detained vessels. 
Section IV of ReI' A is comprehensively devoted to treatment of imemees, specifying certain 
conditions of internment facilities. Tfthe detained persons on vessels in the Smug Box are not 
criminal detainees1 then iliese provisions should apply, Ilnd it is doubtful wbether the Jiving 
conditions on detained vessels ru-e at. the sta.ndard teq\lired by the Con'i/(mtion. 
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33, The above paragraphs express concerns regarding adherence (0 human rights nonns that 
have occurred to me whilst deployed on llMAS MELBOURNE, Although there may he .11 
fi:rgunH~nt conc(',rning more limited .&,ruarrmtces of individual human rig.bts during conflict and 
occupation, there is less scope for such arguments after occupation has ceasod and it is 
therefore it is necessary t() be al~r1 to the existence of our obligations and provide and protect 
those fundamental human rights of the civilian popUlation !!nconntered during Dur operatiolls 
in (he area, 

HMAS CERBER1)S 
Vle 3920 

or;, iZ04 
Anne:s:es: 
A. Proforma "Memorandllm of Understanding of Care' which has been utilised by 

Coalition Forces when seizing suspected criminal property/detaining vessels and crew 
B, Health and Comfort Check Profonna 
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StJlH: MEM'ORAN1)UM OF llNDERS1'ANnING or CAkE E'OR :rITE: MOTOR VESSEL 
DETA1NED rN V:COL.ATION INPOR'}' /EXPORT LAWS IN lRAQ. 

YOU ARE BEING D8TAINED POR v:rOtJ\.TmG COAI .. !''l1ION PROVlS!ONAL 11.UTHORI1''l 
DIREC"r:COl~S AND/on IMQJ gXPOR'T LANS, YOU, YOtJR VESSEL l\NtI CRE;\1 ~lILL BE 
'rtllu .. ilm OVER TO THE COALl'rION pnO\T.iSlONAl hU'T'HORl'l'':{ IN IRAQ AS SOON AS 
POSSIBLE. t)'N':nL THEN, COA.LXT!ON FORCES OPBRl~TING UNDER CDAT.,X1'10N 
.PROVISIONAl., ilUTHOF,I'.r';{ \'JILL PHOVIDE rOIJR BAS!e FOOD AND W1\.'l'ER l'>"EEriS. 
\'iHrLB YOU ARE DETAINED, !'1' rs tMPORTl\'III"ll' YCU t!N'O!i:R.STAND THE FOLLONING: 

1) YOU' ARE BEnK! PE:'l'A1N'Eb' BY THE COALITION Hl.OV1S10NhL AU'l'HORITY. YOU 
1\S MASTER OF THE DETArNBD HOTOR VESSEL, ARE RESPONSIBLE fOR '1'HE 
ACTIONS OP YOUR C'RF.W M1) THE SAl,tBTY Of yOUR vesSEL. 'fHE COALI'l'!ON. 
FORCl?S TAKE: NO RZSf>ONSIBILITY FOR THE ShFE NAVIGAT!ON AND SEA 
t-'lOR'.1'filNESs Of 'JlHl:S VESSEL. ANY REQUlRE:ME:NTS ~'OR '!'ItE SHtP TO l@UffiUVER, 
PUMP F'LtlIDS 1'0 OR FROM BILGES OR TANKS/TO 'l'iffi BEA, OR. CitANGR ITS 
c,,\'IG!NEl!:R!N3 STATUS WILL SE YOUR fiESPoNSlBrl,XTY, ADDITIONALLY, AS MAS'l'ER 
OF THZS VESSEL. YOU ALONE AR.:e nESPOliSlBLE SHOULD F'OR MY REASON THE 
Slap RUN AG:ROUND, COLLIDE \\lITH A..."'lO'J'HER veSSEL, OR EXPERIE:NCE ANY OTHER 
UNEXPl~ED CASU"1\.LTY. 

2) PRIOR. ']'0 aEIHG TURNED OVER 'to 'J'HE COALITION PROVISION'AL AUTHOHIT¥ , 
COALX'1'ION NAVAL P0RCES W!!X .. l?MVlDE: 

~TWEI,vE l:.tITE.RS OF PO'l'ABLE WA'I'J::R PER pERSON I?lZR DAY I WHEN yOU HAW 
Exw\US'I'ED YOUR ma.r ONEOARD SOH'LY. YOU MAY USE '1'HI5 \\Wl'ER fOR 
~'IH.ATEVE:..I{ YOU DESrru::; DRlNXING, M'l'HlblU I OR WASH.tNG ct.o'l."HES. 
~rF ):lOUR SH'XP130ARD rOOD Sr;pPLY HAS BEEN EXHAUSTSD~ A CALOm:c SOBSI].1R1!.TE 
0"2' 1900 CALORIES PER l?F.J{SON FER. DAY 1'1r'l'H NO Less '1'H\N' EIGH'l' PERCENT OF 
'fll~ Chl,.ORXES IN 'l'HE fORM OF l?RO'l'BIN: AND NO LESS THAN 'I'E.N PERCENT 
OhLOIUES IN FA'!', 
~rF YOUR SH!PJ30l'.R1) h~UEr" SUPPLY IS £x::HAOS'J'BP: SiJPf'ICra"T !:'t.lEL TO RUN 
YOUR GENERATOR 6 HO\JRS EVERY DAY, 
-IF' YOUR ONBOA.IU.'J SUPPLY OF COOL!NG lilA'l'ER IS EXHJI.,USPEP; COOLING WA'l.'ER 
:FOR YOUR GEm:R..&.'t'QR ~ 
~H' YOU NSED· 'J'O CONTACT THE O\!JNER OR AGENTf NE VlILL ALLO~1 YOU TO Do 
so AS LON"G AS A BOARDrNG Tt':lW! M£'MBEn :cs THERE: 'ro HONI'1'OR MD RECORD 
'l'11E CONVERSN1'ION, THE CONVERSATl"ON MUB'l' BB rn c;NGLISH IF YOU CAPAELB, 
'ONLE.<'3S A COALI'l'XON XNTERPRE:TBR IS PRESENT. 

- PROV1DE C !GP.RE1'TF.S, CHEI'lJ.:NG TOBACCO I C!-iEBSE, CLOT}{rNG, OR FRESH 
FRU!'!' AN)) VEGE'l'ABLES. 
~REPb:r:n YOUR EQVlPM!l:N'j.1 :r"'OH YOU. WE MAY PROVlDE L1H.ITED TECHNICAL 
liDVIC~, G1\8KET Y..JI.TZRIM ... A,.'>fD FliS'l'ENERs-
-COOK OR PROVIPE COOKING PR01?ll,..."ill. 
~,P:ROVIDE PRESCRXP'l'ION MEDICINE t'.lJ:TJfOUT h .DX'l'ORG PftE$CRIF'rION, 

4) 'lOU ARE :;U:SPONSIBLE fOlt 'l'BE f'OLLOi'i'Dl'G; 

~MAIN'r)l.::rNlNG YOUR EQtJIPHENT IN Ol?ERATING COlID11l'10N. 
~usnvG YOUR WATER WISELY, DO NOT LET IT LEAK HnO tnwr:: OR RUN 
FROM FATJCETS lNto SINKS, 
-rOJ.LOi'lJl~G THE DIRECII'IOI>"G OF THE: BOAROIl.:sG 'rEAMS, 
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EOARDJ.NG OSF!'CER I1AST£R OF VESSEL 

OWNEll. W'l'Y CONTI..\1\C!l' COBI..v~1ID:;;'_11 
NAVAL FORCES COMMilND I 
l\lEGO'.!'11WIONB fOR nELEA::;t~ Or~ P.tTAl1fltP nSgl!:r... 

COHMANDER VS 
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H P:A LTH AND COMFORT CHECK PROFORMA 
(rhi~ t:hcd is to ClIS'Uft! Ihollldc:qtl<l!1:' provisions and medicnJ c .. rc lIrc made tJvuihJPlc I(! dt:willCd 
jll'f:lmlS (In dt'jaillcd VtJ~~cl5}< . 

MV: Date: 

Boarding Officer: 

Pood remaining {)nboard-·----~--,.......--
(Mcas"rcd III days) 

-
Pot:lbie wale_f onboard '---'- -----------.-
(fllres/days .. 12 IlTS per claYImr person) 

'Ships service fuel cnbOard----·--- .. -

Material co-ndition of vessel 

- -Medical condition of detnined persons 
onboard 

Requests made by 'detAined perso;;S-- -----.--
onboard 

Linguists onboard-
Language spoke!! 
How ",any spenk English 

-Security Force or Repair !'arty - .-
personnelonbllard 
Yes/No, nllll1ber.l1uit 

No of detained personnel o"bOai:'d nnr 
composition 

... 
Pmvisions provided to vessel 

.. _-----_. .~ Rematk-s-------·------·--
eg. huzurds to boarding !enfl1S 

. __ 1 
.. - .. -, 

'!' In form Master to contact coabtJon shIp vra VHf In C/lSe of rapIdly deteJlorating 
sitllaliOl1 


