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1. In support of Operation CATALYST, HMAS MBLBOURNE conduess maritime
prafection end interception operations to enforee Irsgi sovereignly, including protection of off
shore installptions, and to enforce any applicable UN Sanctions, The enforcement of
domestic law by Coalition Porces it made possible by vitme of Gepeva Convention IV (Ref
A and United Nations Security Council Resolutions (UNSCR's). This brief is one of thres
prepared by the Legal Officer embarked on BMAS MELBOURNE during the deployment
and considers issues selating to the status of persons detoined on vesgels in the ares of

operations.
Unbted Nations Seenyity Counell Resolutions

2 There are numerous UN Seccurity Council Kesolutions applicable to the siluation
surrounding Traq and this paper is not 5 comprehensive analysis of these, Two imporrant UN
Seecurlty Resolutions we at Rofy B and C. By virtue of Ref' B, the UN has recognised the US,
3B und Notthern Ireland as occupying powsrs of Iraq. &t also reeoguines that other states,
such a8 Australiz, will work with them. ¥ recopnises that the sifvation in freq continues i bo
& threat to international peate and scourify and calls upon member states to assist Irag in
reforming institmlions, rebuliding the country and conudbuting tv conditions of slability and
secnrily. Ref B lifted all probibitions previously imposed by the UN relating to trade with
Trag, except for sale and supply of arms and related mniedal, and those prohibliions required

hy the CPA to serve pusposes of resolutions.

3, Ref C recopnised the essence of security und sability 1o successful completion of the
political process end implementation of Ref B and authorised a multinational force under
urified command 1o take all necessary measures to contribute to the maintenance of seotrity
and stabilily in Irag. Ref C also called on mentber states fo prevent transit of terrorists fo Irag,
arms for terrorists and financing of tetyorisis.
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4. These resolutions provide the authorlty Yor Ausiralia to undertake operations as a part of
ihe multinational forge authorised under Ref C 0 implement Ref B,

The Law of Oceupation and Haman Rights

3. Rel A, in particular Section 111, provides that an Oceupying Power has ceriain duties,
in¢luding in Art 64 that the penal laws of the ocoupied territory shall remain in force, These
laws may be repesled or suspended 1o the extent that they gonstitute a threet to security or an
obstacle to application of the Couvention, Therefore the Ogcupying power can subjest the
population of the terrltory to provisions essential to fuifil its oblgations, including

maintaining orderly government and ensurifig security.

6. Thes laws relating fo otoupation ave categorised ms International Fumanitarian Law, and
may be considered u subse! of the wider Imemational Human Rights Law, International
Human Riglts Law provides fundamental rights or standads applicable to persons and
applies at all times, however derogation from some of those notms is perraitted in cerlain

standards, such e timeg of emergency,

7. In times of armed confiict remational Humnpitaran Law s considered the “lex
specialis’, ie. it iy of privary applicability. Regardiess, both HL and THRL have 2 comimon
nucleus of fundamental humen rights and as the situation in Iraq progresses from ono of
conflict and oceupation o 4 new domestic regirne, there must be movement away from IHL to

the widey THRE norms.

8. Relevant inferpational instruments which require considerntion relate 1o the trestment of
detained persons and include the Charter of The United Nations 1948 (Premable relating to
Human Rights), the Universal Declaration of Human Rights (1948) (particularly Articles 5, 8
and 9) and the International Covenmt on Civil and Political Rights {1966) (pariicufarly
Agticles 2, Ani 4 — the public emergency provision, Ari 7,9, 10,ang 14).

9 inmy view it {s necesssry to consider whether the protection and rights of individuals is
being ndequately catered for in the dynamic movement from war, through the oreupation

period and beyond.

Domesde Xaw of Irag

10, 1have sncountered significant difficulties in establishing the extait spplicable Taws and
regulations In Irag, partendnsly those that relate to crimes that may be discovered during
HMAS MELBOURNE's maritime operationg in support of Opcration CATALYST,
Reference E is the only resource that T was able to oblain some access to in an effost to
ascertain the details of the relevant domestic faw in Iraq. It confains coples of pronmlgated
CPA Orders, discussed further below, Roliance on it however was seversly hampered by very
resircted web access. T also managed to have some contact with Australien and US Legal
Officers, but once apain communication was hampered by the time delays experisuced in
downicading on the unclassified a-mail system. Clarification of some of the CPA orders hes

also been sought, but haz not yet been forthcoming,

1i. CPA Order 7. This order provides that Iraqgi laws are in constant review but as al the
date of that order, 10.Jun 93, the 3" Edition of the 1969 Iragi Penel Cods with amendments, i3
to apply, but two particuiar paragraphs &re suspended. The order also provided that lopal
proceedings in respect to publication offences, offences against the external security of the
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state, offences againgt the internal seeurity of the state, offences against public awthoritizs, and
the offence of insulting & public official can only be brought with wiritten permiseion of the
Administrator of the CPA, (As the dete of writing this peper I have been unable to get 2 copy
or preeis of the Tragi Penal Code, or any of its relevant provisions).

Dt A5SE oED

12 Proman internations] human rights pergpective, some of the human rights considered to
be fandamental ave recognised and being implemented by the CPA. In particular this order
provides that capital punishinent iz suspended, and torture, cruel, degrading or inbuman
treatment or punishment is prohibited. 1 also provides thet persons undertalung public dutios
we to apply the law impurtially with no person to be discriminated on the basis of zex, race,
colour, language, religion, polilical opinion, natonal, ethnie or social origin, or birth, This is
consistent with requirements of Articles 6,7 and 10 of the ICCPR.

13, CPA Ouder 25, This order provides for the confiscation of criminal property nvolved
in thelt of natural resocurces. The order provides that criminal propexty shall be subject to
confiscation and may be seized by Coalition Forces or Iragi Police, & confiscation hearing
wifl subsequently take place, A criminal conviction I8 not necessary prior v confiscation,
The following definitions are applicable:

& Criminal Property - is defined as that property used o1 intended to be used in
commission of a criminal offence involving nstwal resources or utility
infrastruoture and includes vessels; acquired through of o as a result of
conumission or attempted commission of 4 criminal offence involving natural
resources or utility infrestrocture; money, negotiable instruments cfc furnished or
intended to be furnished in exchanpe for unlawfully scquired nanual resources or
parts of wtility infrastructure, or to facilitate the commission of one of these

offences.

b, Natural Resources - is defined as having the usns! meaning ond includes refined
petrolenm, benzene, diesel fuel or other petroleum products efier refining.

¢, Utility Infrrstructure ~ is defined s relating o power generation and supply,
water treatment and delivery and IT components such as telephone and computer

cabling.

i4. Procedures for seizure and confiscation are also set ouf in the order. When susperied
Critainal propesty is identified in conmection with an investigation or the apprehension of 2
person for the commission of n relovant eriminel offence the suspeeted crimionl property is
subject to {mmediste seimre. Prior to HMAS MELBOURNE's artivat on task a number of
vessels and crew were detained for significant periods of tims at anchorage. During my
depleyment, vessels and persons ob bosrd those vessels continied to be detained, and there
remained the potential that if persons were detected who were involved in activities which
wiggered CPA order 25, then scizure of vessels nind detention would be an issue,

15, The order provides that the authority seizing the property shafl inform the person in
possession or control at fhe tme of selzure thet the property is being seized a5 suspected
erirainal property and will be subject to confisention procsedings, Practically this would
require the Boarding Officer to inform the master of the vessel. A proforma “Memorandum
of Understanding of Care’ (at Annex B) sppenrs lo have bren uilised by Coalition Forces
when seizing such property. Although relevant in advising the master of a seized vessel of
the extent of assistance and care to be provided by Coalition Forces, it is my view that this
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would disembark and replenish their stocks. It wowld be unusual for these vesselt o be at sea
for the lexgths of fime that some of these vessels have been detsined without some respite and
replenishmens.  Further, speeific cultural requirements, be thoy religious or dielary, are not
necessarily known by HMAS MELBOURNE or any other vesse! tasked to conduct these
checks pd Cealition vessels, mchiding HMAS MELBOURNE, may not be equipped with
foodstuifs tat necessanly meet detained persons requirements, eg. § have been made aware
that Hindv crew on 2 detained vessel were given significant quantities of raw frozen beef on
health and comfort visits. Foodstuffs prepared in the halal method may also be required for
replenishrment but may not be availabile,

22, Although srrangemonis have been made for contractors to rianage care of vessels and
erew in the Smug Box, securdty detachments and health and comfort chacks continued 1o be
required and carried owt by coalition forces including HMAS MELBOURNE and these issues
remain extant for a8 long a5 interception operations are canied out in support of the CPA.

23, X is significant that Order 25 only refers to property, and not to persons who may be on
board seized vessels and who may be implicated in the commission of a criminal offence.
Despiie thal, persons contiliue to be detained on those vessels, CPA Memoranduta 3 seems to
be the only information that 1 could ascerisin relating to criminal or other detention.

24, -CPA Memorandum. 3. This memorandum establishes procedures for applying the
criminal Jaw in {rag.. Section § of the memorandum provides that at the time an Iragi law
enforcement officer arrests any person, the officer shall informn the person of his or her right

to remain silent wnd consult alegal representative.

25, Although Ceslition forees are not Iragl law enforcement offivers, by implication from
the nature of duties being performed, if they are seizing vessels and detaining persons on
them, then the znme requirement sbould apply. There is no evidense that this has been
ocewring, and in refation o persons detained on dtelr own vessels in the Smug Box, §
consider has the potential to cause some controversy and needs to be resolved.

26, Section 6 of the Memorsndum relates to Criming! Detentions and standards to be
applied 1o all persons deiained by Coalition forces solely b refation 1o allegations of criminal
acts, and who are not security detainess. It cefers to initial induction into a Coalition Force
detention oentre and provides that the detsines shall be sppraised of his rights (o remain silent
and consult @ legal representative; to be promptly nformed in writing, in a langnage they
understand, of the particulars of the charges preferred ngainst themn; and to be brought before
ajudicial officer as rapidly as possible and no later than 90 days after date of induction to the
centre; and provisions for aceess to detainees to ICRC.

27, Seetion 7 relawes o Security Intertices, and provides such interrecs with a right of
appeal against the decision fo intern them; review afier six months by n compstent body
established for the purpose; standards of the facility, and access to ICRC,

28, Irsise concerns with the statns of individual persons on board vessels detained/seized
by coalition forces, Without particulars of the Tragi penal code, ¥ am unable to provide exact
pdvice, however T would sssume that such people could be detained as criminal defainees, and
then the provisions of section 6 of this memorandum would spply. 1 consider that if persons
are detained on & vessel seized by the Coalition Forces perhaps it accordance with Order 25,
then tegardless of the pature of the vessel or state of registration of that vessel, if they are
detained by Coalition forces they are not fies 1o leave. In my view this would constitute
%
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detention in a Coslition Force Dutention Centre. If that is accepted, then the detained persons
should be advised of the paticulars of the charges against them (orally and in wiiting in a
language they understand), advised of their right to vemain silent, advised of their right fo
coftsult an legal adviser, and hrought before a jodicial officer no luter than 90 days from the
date of detention. I am converned that because of the vircumsiances of their detention (on
board their own vessel) it iy considered that they are not formully inducted into a purpose
maintained Coslition Force detention facility and are therefore denied these rights,

29, Even if these persons are uot considered Criminal detzinees, but seaurity internees, they
should be ndvised of sheir statug, provided a right 1o appeal the decision to inters them, and
have their infermment reviewed by s competent body six mogths from the date of internment
as detailed in Section 7, -

30. Section 8 of the Memorandum reinforces that oriminal detainecs suspected of
involvement in a felony shall have the right to consult with o legal representative while in
deteation,

31, I note that paragraph 2 of Sestion 6 of the Memorgndum provides that *, . faflure to
coraply with thexe procedures shall nor constituie grounds for any legal remedy...”, ¥ would
be concerned if this provision was reficd on to excuse non-compliance with these procedures
for s whole class of detaines,

32, Ref A s also velevant o considerations of detemion and standards of detention
facilivies, Article 76 of Ref” A provides that, ... protecied persons accused of offences shall
be detained in the ocoupied country and serve their sentences thersin, They should enjoy
conditions of foed and hygiene sufficient to keep them in good heslth, and conditions sheuld
bo &t Ipast egual to those in prisong in the oecupied teriory."” 1 do not know what prison
conditions within frag are tike, or the exteni of operation of prisons ordetention centres thers,
but T raise the point 5o that comparison can be made with conditions on detnined vessels.
Section IV of Ref A is comprehensively devoled to ireatment of intemees, specifying cottain
conditions of inferninent facilitics. I the detained persons on vessels in the Smug Box are not
cririnal detainess, then these pravisions should apply, and it is doubtfil whether the Hving
sonditions on detained vessels are ut the siandard reguired by the Convention.
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33, The above paragraphs express concesns regarding adherence o knman rights norms
have occorred 1o me whilst deployed on HMAS MELBOURNE. Although there may be an
argument concerning more limited guarantees of individual human rights during conflict and
oucupation, there {6 less scope for such arguments afier occupation has ceased and it is
therefore it is necessary to be aleri to the existence of oor obligations and provide and pretect
those fundamental buman rights of the civilian population secountered during our operations
in the area, :
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Annexes:

A, Prefonme “Memorandum of Understanding of Care” which bas been utilised by
Coalition Forces when seizing suspected oviminal propesty/deiaining vessels and crew

B, Health and Comfort Check Profonma
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SURE MEMORANDUM OF UNDERSPRNDING OF CARE FOR YHE MOTOR VESSEL
DETAINED IN VIOLATION INPORT/EXPORT LAWS TN IRAQ.

YOU ARE BEING DETAINED FOR VIOLATING COALIPION PROVISIONAL RUTHORITY
DIRBCTIONS AND/CH IRAQI EXPORT LAWS, YOU, YOUR VESSEL, AND CREW WILL BER
TURNED QVER TO THE COALITICN PROVISIONAL AUTHORITY IN IRAQ AS 500N AS
POSSIBLE,  UNEIL THEN, CORLITION FORCES OPERATING URDER QOALITION
PROVISIOWAL AUTHORITY WILL PROVIDE YOUR BASIC FOOD AND WATER WEBDS,
WHILE YOU ARE DETAINED, IT X8 IMPORTANT YOU UNDERSTAND THE FOLLOWING:
I} YOU ARE BEING DETAINED BY TRE COALITION PROVISIONAL AUTHORITY, YON
AS MASTER OF THE DETAINED MOTOR VESSEL, ARE RESPONSIBLE FOR THE
ACTIONS OF YOUR CHEW AND THE SAFETY OF YOUR VESSEL. THE COALITEON,
FORCES TAKE NO RIESPONSIBILITY FOR PTHE BAFE NAVIGATION AND SEA
WORTHINESS OF PHIS VESEEL, ANY REQUIREMENTS FOR THE SHIP TO MANEUVER,
PUMP FLUIDE 70 OR FROM BILGES OR TARKS/HD THE BER, OR CHANGE ITS
ENGINERRING STATUS WILL BE YOUR RESPONSIBILITY. ADDITIONALLY, AS MASTER
OF THIS VEESEL, YOU ALDNE ARE RESPONSIBLE SHOULL FOR ANY REASON THE
SHIP RUN AGROUND, COLLIDE WITH ANOTHER VESSHL, OR EXPERTENCE ANY OTHER

UNEXPECTED CASUALTY.

2} PRIOR 10O BEIWG TURNED OVER 70 L'HE COALITION PROVISIONAL AUTHORITY,
COALITTON NAVAL FORCES WILL PROVIDE:

~PWELVE LITERS OF POTABLE WATER PER PERSON PER DAY, WHER YOU HxVEe
ZXHAUSTED YOUR OWN ONBOARD SUPPLY. YOU MAY UBE ‘IHIS WATER FOR
WHATEVEN YOU DESIRE; DRINKING, BATHING, OR WASHING CLOTHES,

~IF YOUR SHIPEOARD FOOD SUPPLY HAS REEN ERHAUSTED: A CALORIC SURSTRATE
OF 1300 CALORTES PER PERSON FER DAY WITH NO LESS THAW XNIGHT PERCENT OF
THE CRLQRIES IN THE IORM OF PROPEIN AND WO LESS THAN TEN FERCENT -

CALOIIES TN FAT,
-IF YOUR SHIPBOARD FUEL, SUPPLY IS EXRAUSTED: SURFICIENT FLEL 90 RUN

YOUR CENERATOR 6 BOURS EVERY DAY,
~IF YOUR ONBROARD BUPPLY OF CCCLING WATER IS EXHMUSTENL; COOLING WATER

TOR YOUR GERERAMGR

~18 YOU NEED -0 CONTACT THE OWNER OR AGENT, WE WILL ALLOW YOO TG DBo
50 A5 LONG AS A BOARDING THEM MEMEER 18 THERE 'O HMONITGR AND RECORD
THE CONVERSAPION, THE CONVERSATION MUST BE IN ENGLISH IF YOU CAPABLE,

| UNLESS A COALTTION INTERPRETER IS PRESENT.

3} WE WILL NOT DO THE FOLLOWING:

~PROVIDE CIGRRETPES, CHENING TOBACCO, CHEESE, CLOTHING, OR FRESH

FRUIT AND VEGETARLES,
~REPAIR YOUR EQUIPMENT FOR YOU. WE MAY PROVIDE LIMITED TECHNICAL
HDVICE, GASKET MATHERIAL, AND FASTENERS.

~COOR (R PROVIDE COOKING PROPANE,

~PROVIDE PRESCRIPTION MEDICINE WITHCUD & DOCTORS PRESCRIPIION,

) YOU ARE RESPONSIBLE FOR THE FOLLOWING:

SMATNTAINING YOUR BQUYPMENT IN OPERATING CONDITION,
~UBING YOUR WATER WISELY. DO NOT LET IT LEARK IRTO BILGE OR RUN

FROM FATICETS INTO BINKS.
~FOLLOWIHG THE DIRBOTIONS OF PRE BOARDING TEAMS.
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HEALTH AND COMFORT CHECK PROFORMA
{This chieck s to cnsure thot adequate provisions and mediend eare are made aveilsble 1 deisined
pergans on detained vessefs), :

LA Date:

Boarding Ofﬁccr:

Food remaiming onboard
{Mcasured in days)

Potabie wster onboard
{litrcafdays ~ 12 Ites per day per person)

Ships service Auel onboard

Material condition of vessel

Medical condition of detrined personus
onboard

Requests made by detained persons
cnboard

Tingnists onboard
Language spoket
How many speak Bnglish

Becurity Foree or Repais Party
personnel onboard
YesiNo, number, anit

No of detsined personngl! onboard and
composition

Provigions provided o vessel

Remarks
e hazards to boarding teams

¥itlorm Master o conlacl coalition ship via VHF in case of sapidly deteriorating
sitnalion




