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Introduction 

Homeless Persons! Legal Service 

In 2004, following an extensive consultation process, the Homeless Persons! Legal Service (HPLS) 

was established by the Public Interest Advocacy Centre (PIAC) and the Public Interest Law 

Clearing House (PILCH) NSW.1  HPLS is funded by the NSW Public Purpose Fund, with the 

support of the NSW Attorney General. 

 

HPLS2 provides free legal advice and ongoing representation to people who are homeless or at 

risk of homelessness.  It operates ten clinics on a roster basis at welfare agencies in the greater 

Sydney area.3  These agencies provide direct services, such as food and accommodation to 

people in housing crisis.  The clinics are co-ordinated by HPLS and staffed by lawyers from PILCH 

members.4  Since its launch in May 2004, HPLS has provided advice to over 4200 clients. 

 

PIAC and HPLS!s work on penalty notices 
In April 2006, the Homeless Persons! Legal Service published its report on NSW!s on-the-spot 

fines system, Not Such a Fine Thing! Options for Reform of the Management of Fines Matters in 

NSW.5  This report was the result of collaborative research with a number of community-based 

legal centres and related organisations. That research drew on the day-to-day experience of those 

                                                 

1  Further information about the Public Interest Advocacy Centre and the Public Interest Law Clearing 
House is provided as Appendix A to this document. 

2
  The Homeless Persons! Legal Service (HPLS) is a joint initiative of PIAC and the Public Interest Law 

Clearing House (PILCH).  It involves direct legal service delivery and public policy research and 
development work, as well as capacity building for homeless people and the homelessness sector.  
HPLS is managed by PIAC and the direct legal services are delivered by PILCH members on a pro 

bono basis.  PIAC receives core funding for HPLS from the NSW Attorney General, through the NSW 
Public Purpose Fund. 

3  The clinics are hosted by the following welfare agencies: Edward Eagar Lodge (Wesley Mission), 
Matthew Talbot Hostel (St Vincent de Paul Society), Newtown Mission in Partnership with Newtown 
Neighbourhood Centre, Norman Andrews House (Uniting Care), Parramatta Mission (Uniting Church), 
Streetlevel Mission (Salvation Army), The Station, Vincentian House (St Vincent de Paul Society), 
Wayside Chapel (Uniting Church) and Women!s and Girls! Emergency Centre. 

4  The following PILCH NSW members provide lawyers on a pro bono basis to HPLS to provide legal 
services through the clinics: Allens Arthur Robinson, Baker & McKenzie, Corrs Chambers Westgarth, 
Dibbs Barker, HWL Ebsworth, Gilbert + Tobin, Henry Davis York, Legal Aid NSW, Minter Ellison, 
Norton Rose and Thomsons Lawyers. 

5
  Ellena Galtos and Emma Golledge, Not Such a Fine Thing Options for Reform of the Management of 

Fines in NSW (2006) Homeless Person!s Legal Service and Public Interest Advocacy Centre, 
<http://www.piac.asn.au/publication/2009/02/090130-cin-submission> accessed 17 November 2010. 
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organisations working with homeless people and other people facing disadvantage, including the 

advice and casework of HPLS. 

 

Since the launch of that report, PIAC has been working with the NSW Attorney General!s 

Department and other key NSW government agencies to identify appropriate reforms. Many of the 

reforms sought were legislated in November 2008 in the Fines (Further Amendment) Act 2008 

(NSW). PIAC, through HPLS, continues to work with the Government to fully implement these 

reforms. 

  

On 24 October 2007, PIAC and HPLS issued a media statement expressing concern about the 

introduction of the Criminal Infringement Notices (CIN) system.  In January 2009, PIAC responded 

to the NSW Ombudsman!s review of the impact of the CIN system on Aboriginal and Torres Strait 

Islander Communities.6  This submission again highlighted the disproportionately negative effect of 

CIN on vulnerable groups within our community including people from an Indigenous background, 

people experiencing homelessness, people with an intellectual disability, people with a mental 

illness, and people from non-English speaking backgrounds. 

General comments 
This submission has been formulated with reference to HPLS!s experience in providing advice and 

legal services to people experiencing homelessness in NSW.  For those and other groups of 

vulnerable people, the penalty notices system generates, reinforces and exacerbates 

disadvantage.  Accumulating massive debt adds to the problems of finding food and shelter, 

dealing with a mental illness or navigating the world with a cognitive impairment.  It is all but 

impossible for those surviving on a Centrelink benefit (and sometimes on no benefit at all), to pay 

off their debts to the State Debt Recovery Office (SDRO). 

 

Increased recognition of how vulnerable people have become ensnared in the penalty notice 

system has led to some improvements, notably the requirement for an enforcement officer to 

consider a caution as an alternative to issuing a penalty notice, the right of penalty notice recipients 

to request a review of the decision to issue a penalty notice, and the introduction of Work and 

Development Orders (WDOs).  However, these reforms do not go far enough. 

 

Of the 4,200 clients seen by HPLS since 2004, 489 clients approached HPLS with issues relating 

to fines.7  This represents 11.3 percent of all advices provided since HPLS commenced.  This 

proportion has not changed significantly over time.  So far in 2010, 12.2 percent of clients seen by 

HPLS have approached with fines related matters. 

 

                                                 
6
  Julie Hourigan Ruse, Considering the impact of CIN more broadly: Response to the NSW 

Ombudsman!s review of the impact of Criminal Infringement Notices in Aboriginal and Torres Strait 

Islander Communities (2009) Homeless Person!s Legal Service and Public Interest Advocacy Centre. 
<http://www.piac.asn.au/publication/2009/02/090130-cin-submission> accessed 17 November 2010. 

7
  Note that the HPLS database does not distinguish between penalty notices and court imposed fines.  

However, it is reasonable to assume, given the types of legal problems homeless people generally 
experience, that in the majority of cases the source of the legal problem will be a penalty notice, not a 
court imposed fine.  
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It continues to be a challenge for people experiencing social and economic disadvantage to decide 

on the most appropriate course of action in dealing with their fine.  It is often difficult to know which 

option is likely to produce the most successful outcome for a particular individual.  The bewildering 

number of issues to consider includes: 

 

• Should the penalty notice recipient have been issued with a caution in accordance with the 

Caution Guidelines instead of with a penalty notice? 

• Should the recipient elect to go to court? 

• Should an application be made for time-to-pay under section 100? 

• Should an application for review be made under Division 2A of the Fines Act 1996 (NSW)? 

• Should an application be made to have the penalty notice written-off under section 101? 

• Should an application be made to have the penalty notice waived? 

• Should an application be made for a WDO under section 99B? 

• If an enforcement order has been made, should an application under section 48 for 

annulment of the enforcement order be made? 

 

At nearly every stage of the penalty notice process, people who are homeless, have a mental 

illness, intellectual disability or a cognitive impairment are at a disadvantage.  Due to their financial 

and housing circumstances, homeless people are more likely to commit certain offences, such a 

fare evasion and consuming alcohol in a public place, which attract hefty penalties.  Because 

homeless people tend to congregate in public places, they are more visible to enforcement officers 

and this leads to a greater likelihood of detection. 

 

Poor recruitment practices, a lack of appropriate and regular training for enforcement officers and 

sometimes outright prejudice against homeless and other vulnerable people may lead enforcement 

officers to decide against issuing a caution in favour of a penalty notice. Interactions between an 

untrained or poorly trained enforcement officer and the homeless person may escalate the situation 

leading to the commission of further penalty notice, and even criminal, offences. 

 

People with limited English literacy skills, a mental illness or a cognitive impairment may find it 

difficult to understand the content of the penalty notice due to the paucity of information about the 

various options for review and mitigation in the penalty notice itself.  As a consequence, they may 

never know the extent of their rights and obligations.  Given that these options have been designed 

specifically with this group of people in mind, it is of some concern that these options are not spelt 

out clearly and that information about where to go for independent legal advice is not provided in 

the penalty notice. 

 

In the experience of HPLS, people who are experiencing a complex set of problems in their life are 

also more likely not to  respond quickly to address the matter and even to ignore the penalty notice.  

Homeless people often lead chaotic lives.  It is a constant battle to find safe accommodation or a 

meal.  They may need to attend multiple appointments to get treatment and medication for various 

health conditions.  Mental health or drug dependence problems may intervene.  In these 

circumstances, remembering to do something about, or even to hold on to, a penalty notice is not 

seen as a high priority.   
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Summary of recommendations 

1. Recommendation 

A stand-alone statute dealing solely with penalty notices should be introduced following 

consultation with community-based legal services and other organisations working in the field.  The 

statute needs to be written in plain English and structured so that the rights of, and options 

available to, penalty notice recipients may be easily identified and understood. 

2. Recommendation 

A set of principles should be established to provide guidance on how to assess whether regulation 

of undesirable behaviour or the enforcement of an offence would be best achieved by way of a 

penalty notice.  These principles should address the potential impact of the creation of a new 

penalty notice offence on vulnerable people. 

3. Recommendation 

A central body should be established to oversee and monitor the penalty notice regime and it 

should be given powers to force the compliance of issuing agencies and the State Debt Recovery 

Office with the system!s established laws, principles and guidelines. 

4. Recommendation 

The NSW Government, in consultation with community-based legal services and other 

organisations working in the field, should review the comparative fairness of the amount paid for 

penalty notices and consideration should be given to developing a points system reflective of the 

comparative seriousness of penalty notice offences. 

5. Recommendation 

The NSW Government should investigate the feasibility of basing the penalty amount payable on a 

proportion of the penalty notice recipient!s income.  Alternatively, the NSW government should 

investigate the feasibility of introducing a concession rate for recipients who receive Centrelink 

payments or who are low-income earners.  

6. Recommendation 

The NSW Government should investigate mechanisms for enabling greater access to Community 

Service Orders for fine defaulters in financial hardship without having first to accrue enforcement 

costs or attend court. 

7. Recommendation 

The State Debt Recovery Office should automatically waive enforcement and annulment fees for 

penalty notice recipients who can produce a Centrelink pension card or health care card. 

8. Recommendation 

The NSW Government should legislate for the mandatory issuing of cautions in a limited set of 

circumstances.  The State Debt Recovery Office should amend the Caution Guidelines to include a 

statement of principle regarding the need to limit the entanglement of vulnerable people in the 

penalty notice system. 
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9. Recommendation 

The NSW Government should introduce legislation that limits the number and value of penalty 

notices that may be issued in respect of a single incident. 

10. Recommendation 

The State Debt Recovery Office should revise all penalty notices, reminder notices and 

enforcement orders with a view to standardising the content across the different types of penalty 

notices and to including clearer and more detailed information about the recipient!s rights, including 

who to contact for legal advice, options for review, the process of applying for review, Work and 

Development Orders, time-to-pay, payment by instalments, and court election. 

11. Recommendation 

The length of time allowed for responding to a penalty notice and a reminder notice should be 

increased from 21 days to 28 days.  The State Debt Recovery Office should have the discretion to 

extend the time limit without enforcement costs where the penalty notice recipient is homeless, has 

a mental illness, intellectual disability or cognitive impairment, a special infirmity or is in poor 

physical health. 

12. Recommendation 

Centrelink!s “work for income support” programme should be included in the Work and 

Development Order scheme, so that any work performed in satisfaction of a person!s obligations to 

Centrelink will also satisfy that person!s obligations under the WDO. 

13. Recommendation 

The NSW Government should introduce legislation that expressly prohibits the prosecution from 

supplying information to the court about a defendant!s penalty notice history. 

14.  Recommendation 

The NSW Government should increase access to justice in penalty notice matters by reviewing 

processes affecting people seeking court election for more than one penalty notice.  This includes 

allowing all penalty notice matters to be heard at one court and limiting fees to a single fee per 

hearing, rather than one fee per offence. 

15. Recommendation 

The NSW Government should investigate the option of introducing a Special Circumstances Court 

to deal with penalty notice matters (and possibly other legal matters) affecting disadvantaged 

people.  The court should have the power to hear all matters affecting a defendant, which would 

otherwise be dealt with by separate court hearings.  It should also have the discretion to order 

alternative penalties and rehabilitation plans that may assist defendants in changing behaviour that 

caused them to be issued with a penalty notice. 

16. Recommendation 

The Department of Corrective Services should provide prisoners with outstanding penalty notice 

debts with the option of applying for a Work and Development Order while serving their sentence.  
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17. Recommendation 

The NSW Government should amend the Fines Act 1996 (NSW) so as to require the Minister to 

make public guidelines on the write-off of penalty notices. These guidelines should be available in 

plain English and community languages, printed as leaflets and published on the State Debt 

Recovery Office website. 

18. Recommendation 

Training for enforcement officers should be reviewed to include positive strategies for dealing with 

marginalised, disadvantaged and vulnerable people, including appropriate use of discretion and 

anti-discrimination principles.  Organisations experienced in working with vulnerable people should 

be involved in delivering the training and reviewing its quality. 

19. Recommendation 

The penalty notice should explain how to make a complaint about the conduct of an enforcement 

officer. 

20. Recommendation 

The State Debt Recovery Office should introduce a new set of Review Guidelines that more 

accurately and accessibly set out the various circumstances that the reviewing agency will have 

regard to when considering whether a penalty notice should have been issued.  The Review 

Guidelines should include reference to the rights to review for people with a mental illness, 

intellectual disability, or cognitive impairment and for people experiencing homelessness. 

21. Recommendation 

The State Debt Recovery Office should introduce a community education campaign to ensure that 

people better understand their rights and obligations under the penalty notice system.  The 

campaign should include an outreach program providing information to penalty notice recipients 

and to advocates in community-based organisations that work with people affected by the penalty 

notice system. 

22. Recommendation 

The Fines Act 1996 (NSW) should be amended to include the category of “special circumstances” 

as a ground for withdrawal of a penalty notice. 
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Response to Consultation Paper questions 

1. Introduction  

1.1 Should there be a stand-alone statute dealing with penalty notices? 
 

HPLS would support the introduction of a stand-alone statute dealing solely with penalty notices if 

this would improve the over-all consistency and coherence of the penalty notice system.  However, 

any legislation that streamlines processes must also improve access to justice.  As far as possible, 

the text and layout of the statute must be user-friendly and in plain English, so that it is clear to the 

average person what are their rights under the penalty notice regime. 

1. Recommendation 

A stand-alone statute dealing solely with penalty notices should be introduced following 

consultation with community-based legal services and other organisations working in the field.  The 

statute needs to be written in plain English and structured so that the rights of, and options 

available to, penalty notice recipients may be easily identified and understood. 

 

2. Guiding and overseeing the penalty notice system 

2.1 Should principles be formally adopted for the purpose of assessing which 

offences may be enforced by penalty notice? 
 

HPLS is concerned by the rate of increase in the creation of penalty notice offences, and the 

extension of the penalty notice system to offences that were once traditionally dealt with by the 

courts.  The net-widening effects of increased penalty notice offences creates a bias towards 

capturing already vulnerable groups of people.  Stemming this rapid expansion will reduce the 

number of vulnerable people caught up in the penalty notice system and will arguably have a 

greater impact on reducing disadvantage than other measures designed to mitigate the harsh 

financial impact of penalty notices after the penalty notice has been issued – for example, 

application for review and time-to-pay. 

 

As a way of limiting the proliferation of penalty notice offences, a set of principles providing clear 

guidance on how to assess which offences may be a candidate for enforcement by way of penalty 

notice should be developed and given statutory backing. Where an agency is considering creating 

a new penalty notice offence, it should be required to take into consideration: 

 

• the seriousness of the offence relative to other offences, and whether regulation of the 

behaviour in question may be adequately dealt with other than by the creation of an offence 

enforceable by penalty notice( for example, by way of an information campaign); 

• whether vulnerable people are more likely to be apprehended for the proposed offence and 

subsequently issued with a penalty notice; and 

• if an offence is to be created and enforced by way of penalty notice, strategies for minimising 

the negative impact of the penalty notice on vulnerable groups (for example, not targeting 
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areas that are likely to "net! a disproportionate number of vulnerable people, and providing 

regular and appropriate training to enforcement officers). 

 

The Consultation Paper referred to the substantial revenue raised from penalty notices, and to the 

view that the penalty notice system exists mainly as a revenue-raising exercise,8 In addition to 

these principles, and as part of the process of creating or extending penalty notice offences, 

agencies should be required to abstain from establishing any kind of quota system for the issuing 

of penalty notices.  Where the revenue is returned to the agency, it should be required to 

demonstrate that the revenue raised does not form a part of the agency!s annual budget, and is 

surplus to the agency!s budgetary requirements. 

 

It is envisaged that directing the attention of government and other agencies to the above 

considerations may curb the proliferation of new offences.  A more considered and targeted 

approach to the regulation of unacceptable behaviour will go some way to preventing at the outset 

the disproportionate “netting” of vulnerable people by the penalty notice system. 

2. Recommendation 

A set of principles should be established to provide guidance on how to assess whether regulation 

of undesirable behaviour or the enforcement of an offence would be best achieved by way of a 

penalty notice.  These principles should address the potential impact of the creation of a new 

penalty notice offence on vulnerable people. 

 

2.2 Should there be a central body in NSW to oversee and monitor the penalty 

notice regime as a whole?  
 

The creation of a central body to oversee and monitor the penalty notice regime as a whole is 

highly desirable.  HPLS does not have an opinion as to which agency should undertake this 

function and wherever it is located, it should have the power to enforce the compliance of 

government and other agencies as well as the SDRO with the regime!s established laws and 

principles.  Without power to monitor compliance and enforce consequences, HPLS fears any 

change will simply be "re-badging! with the same failures a likely outcome. 

3. Recommendation 

A central body should be established to oversee and monitor the penalty notice regime and it 

should be given powers to force the compliance of issuing agencies and the State Debt Recovery 

Office with the system!s established laws, principles and guidelines. 

 

2.3 What resourcing is required to effectively oversee the operation of the 

penalty notice regime? 
 

The level of resourcing should be adequate to ensure that: 

                                                 
8
  R Fox, Criminal Justice on the Spot: Infringement Penalties in Victoria, Australian Institute of 

Criminology (1995), 299-289. 
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• government and other agencies are provided with adequate training in how the penalty 

notice regime works, and in particular on how to apply the principles underpinning the 

creation of new offences by way of penalty notice; 

• enforcement officers are provided with adequate training, particularly in working with people 

who have an intellectual disability, cognitive impairment, mental illness, are homeless or 

experiencing a serious illness or acute economic hardship; and 

• the SDRO has the capacity to speedily conduct reviews.  

 

3. Determining penalty notice offences 

 

HPLS does not seek to comment on many of the points under discussion in this section of the 

Consultation Paper.  The overarching concern for HPLS is that the particular circumstances of the 

person receiving the penalty notice be a primary consideration in determining when to issue, 

enforce, withdraw or mitigate a penalty notice.  While not in favour of penalty notices being used for 

offences that contain a fault element or which require a judgment about community standards such 

as "offensiveness!, HPLS is of the view that whether penalty notices are applied to either an 

expanded or limited number of offences is not the key issue.  Emphasis needs to be placed on the 

implementation of the penalty notice regime and how this can re-enforce and entrench the 

disadvantage experienced by vulnerable people. 

 

4. Determining penalty notice amounts 

 

4.1 Should principles be established to guide the setting of penalty notice 

amounts and their adjustment over time? 

 

HPLS continues to be concerned by the  disparity between the size of the penalties imposed for 

different offences, and reiterates its recommendation from Not Such a Fine Thing9 that the NSW 

Government, in consultation with community-based legal services and other organisations working 

in the field, review the comparative fairness of penalty notice amounts. 

 

Since its release, there have been some changes to the penalty amounts payable for the road 

safety offences referred to in Not Such a Fine Thing.  For most of the offences there have been 

increases in the amount payable, arguably reducing the comparative inequity in the amounts 

payable for relatively minor public transport offences as compared to offences affecting public 

safety.  However, in the case of speeding offences, changes in the span of the “brackets” for 

speeding offences have resulted in a decrease in the penalty amount for those caught speeding 

more than 15 km/h but less than 20 km/h.10 At the time of the change, the Minister for Roads 

conceded that “the system could be fairer for motorists who inadvertently speed by just a few 

                                                 
9
  Galtos & Golledge, above n 5, 16. 

10
  Road Transport (General) Regulation 2005 (NSW), reg 170, introduced 1 July 2009 
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kilometres over the limit”.11  HPLS submits that a similar approach stressing the need for fairness 

should be extended to people who have received penalty notices for fare evasion. 

 

Below is a table based on the one used in Not Such a Fine Thing.  It has been updated to include 

the recent changes in the penalty notice amounts for speeding offences.  The absurdity of treating 

rail offences as being more serious than many road safety offences, as reflected in the penalty 

amounts, is compounded by the fact that homeless and other vulnerable people are more likely to 

receive penalty notices for rail offences, but have less capacity to pay. 

 

 

Rail Offences Road safety12 

Travelling without a valid ticket 

$200 ($550)13 

 

NB: Until 2003, the amount payable was $100.14  

Speeding more than 10 km/h but less than 20 

km/h 

$197 and 3 demerit points 

 

Speeding more than 20 km/h but less than 30 

km/h 

$338 and 4 demerit points 

 

NB: Prior to 2009, the range was 15-30 km/h, 

which carried a penalty of $225 and 3 demerit 

points. 

 

Smoking under covered station area or on a 

train 

$300 ($1100) 

 

Drive using hand held mobile phone 

$258 and 3 demerit points 

Offensive language, offensive behaviour or 

spitting 

$400 ($1100) 

Not stopping at a red light and driving behind 

another vehicle too closely (tailgating) 

$344 and 3 demerit points 

 

 

Penalty notice amounts should be based on an assessment of the seriousness of the offence, and 

this assessment should be made on the basis of a single set of principles.  A questionnaire based 

on these principles could be developed, with the answers generating “points”.  These points could 

then form the basis for determining the penalty notice amount for a particular offence.  Indeed, 

these points could be multiplied by the “day fine” (see response to Question 4.2 below) to produce 

an individually-tailored penalty. 

                                                 
11

 NSW Minister for Roads, “New Demerit Point Scheme to be Introduced 1 July”, News Release, 12 
June 2009. 

12
  Road Transport (General) Regulation 2005 (NSW), Sch 3. 

13
  Amounts in brackets reflect the maximum a court may impose. 

14
  Rail Safety (0ffences) Regulation 1997 (NSW), Sch 1 (now repealed), under Rail Safety Act 1993 

(NSW) (now repealed). 
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4. Recommendation 

The NSW Government, in consultation with community-based legal services and other 

organisations working in the field, should review the comparative fairness of the amount paid for 

penalty notices and consideration should be given to developing a points system reflective of the 

comparative seriousness of penalty notice offences. 

 

 

4.2 Should a maximum be set for penalty notice amounts? 

 

Because penalty amounts are fixed without regard to the recipient!s income or circumstances, 

penalty notices effectively mete out greater punishment to people on low incomes.  There needs to 

be parity not just between the penalty amounts payable for different types of penalty notice 

offences in terms of the gravity of the offence, but also between the penalty amount and the 

penalty notice recipient!s income.  In other words, the amount payable needs to be pegged to the 

penalty notice recipient!s income.  

 

In Finland, minor infractions give rise to “summary penal fees”, which must not exceed 200 Euros 

(approximately AUS$27615) and must be less than the court fine payable for the offence.16  Finland 

operates a “day fine” system, which entails pegging the amount payable to the average income 

earned by a person over one day.  The amount for a day fine is set “so that it is reasonable in view 

of the solvency of the person fined”.  A reasonable amount is deemed to be: 

 

one sixtieth of the average monthly income of the person fined, less taxes and fees […] and 

a fixed deduction for basic consumption […] The maintenance liability of the person fined 

may decrease the day fine.17 

 

For illustrative purposes only, the “day fine” amounts have been calculated with reference to the 

income received by a person on New Start Allowance and the Disability Support Pension (DSP) 

and a person employed as a mid-level public servant.  In Finland, the amounts shown in the fourth 

column are multiplied by the number of “day fines” as ordered by the court.  This latter variant 

reflects the seriousness of the offence.  For example, if the penalty for travelling without a ticket 

was three “day fines”, the person on New Start would pay $51, the person on the DSP would pay 

$71.52, and the public servant would pay $295.53. 

 

 

                                                 
15

  Yahoo!7 Finance, Currencies Centre, 
<http://au.finance.yahoo.com/currencies/converter/#from=EUR;to=AUD;amt=200> accessed 18 
November 2010. 

16
  Criminal Code (Finland) ch 2a s 8(1) and (2).   Unofficial translation. 

http://www.finlex.fi/en/laki/kaannokset/1889/en18890039 accessed 29 October 2010. 
17

  Criminal Code (Finland) ch 2a s 2(2). 
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Benefit/Wage Rate Monthly 

benefit/wage 

One-sixtieth of 

wage 

New Start Allowance 

(single, no children)18 

 

$469.70/fortnight $1020.42 $17.00 

Disability Support Pension 

(single)19 

 

$658.40/fortnight $1,430.37 $23.84 

Public Servant, Level 120 

 

$70,929/annum $5910.7521 $98.51 

5. Recommendation 

The NSW Government should investigate the feasibility of basing the penalty amount payable on a 

proportion of the penalty notice recipient!s income.  Alternatively, the NSW government should 

investigate the feasibility of introducing a concession rate for recipients who receive Centrelink 

payments or who are low-income earners.  

 

5. Issuing and enforcing penalty notices – practice and procedure 

 

Community Service Orders 

HPLS notes that the NSW Government has not adopted its recommendation in Not Such a Fine 

Thing regarding access to Community Service Orders (CSOs) for fine defaulters in financial 

hardship.  As noted in the Consultation Paper, CSOs are only available at the very end of the 

penalty notice process, after enforcement costs have been accumulated and often after a number 

of years have passed.22  While the introduction of WDOs has to an extent replaced the need to 

make CSOs more accessible, it should be borne in mind that only certain groups of people are 

eligible for WDOs and that even if the recipient is eligible, the making of a WDO is dependent on 

there being available an eligible organisation to support the application or an appropriate course of 

treatment. 

6. Recommendation 

The NSW Government should investigate mechanisms for enabling greater access to Community 

Service Orders for fine defaulters in financial hardship without having first to accrue enforcement 

costs or attend court. 

 

                                                 
18

  Centrelink, Payment Rates, 
<http://www.centrelink.gov.au/internet/internet.nsf/payments/newstart_rates.htm> accessed 18 
November 2010. 

19
  Ibid. 

20
  Crown Employees (Public Sector – Salaries 2008) Award, 

<http://www.psa.labor.net.au/publications/1224208052_23968.html> accessed 18 November 2010. 
21

  Note that no reduction has been made to take account for income or other taxes. 
22

  NSW Law Reform Commission, Penalty Notices, Consultation Paper 10 (2010), 94. 
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Enforcement costs and annulment fees 

HPLS has also raised the issue of the impact of escalating enforcement and annulment fees of $50 

for each enforcement order23 and annulment application.24  HPLS has observed that due to the 

barriers to dealing with penalty notices within the time limits imposed, homeless and other 

vulnerable people are more likely to accumulate enforcement costs followed by the imposition of 

annulment fees.  The Fines Regulation 2010 (NSW) empowers the SDRO to waive, postpone or 

refund all or part of any enforcement costs or application fees payable,25 and certainly community 

legal centres have reported that some advocates have successfully applied for these fees to be 

waived.26  However, no guidance is given as to the circumstances in which a waiver will be 

considered, for example, where a recipient produces a Centrelink pension card or health care card. 

7. Recommendation 

The State Debt Recovery Office should automatically waive enforcement and annulment fees for 

penalty notice recipients who can produce a Centrelink pension card or health care card. 

 

 

5.1 Is there sufficient guidance on when to issue a penalty notice and the 

alternatives available? 

 

HPLS is a strong advocate for the use by enforcement officers of informal warnings and formal 

cautions in appropriate circumstances as opposed to the issue of a penalty notice or a criminal 

infringement notice. 

  

As part of the ongoing penalty notice reform process in NSW, HPLS was invited by the NSW 

Department of Justice and Attorney General to participate in a working group of government 

agencies and non-government organisations to draft Cautions Guidelines under the Fines Act 1996 

(NSW) (the Guidelines). These Guidelines, which commence on 31 March 2010, provide 

assistance to enforcement agencies (except NSW Police) when dealing with people who are 

homeless, or have a mental illness, intellectual disability or cognitive impairment. The Guidelines 

recognise that, for certain categories of people who are highly visible and particularly vulnerable, a 

caution is a more appropriate mechanism for dealing with a minor offence rather than issuing a 

penalty notice and, almost inevitably, introducing the person to the criminal justice system. 

  

The Guidelines place strong emphasis on cautions only being used where enforcement officers 

could otherwise have taken action for an alleged offence, such as by way of arrest, fine, or issuing 

a court attendance notice. A caution should not be used where the enforcement officer would 

previously have dealt with the matter informally. The Guidelines do not interfere with this discretion 

and deliberately do not broaden the net of the criminal justice system. If it is later determined that a 

caution was not the most appropriate outcome, further action can be taken. 

 

                                                 
23

  Fines Regulation 2010 (NSW) reg 4. 
24

  Fines Regulation 2010 (NSW) reg 5,. 
25

  Fines Regulation 2010 (NSW) reg 6. 
26

 Galtos & Golledge, above n 5, 15. 
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Overall, the Guidelines adequately address those circumstances in which enforcement officers 

should consider giving a caution rather than issuing a penalty notice.  It should be noted that the 

Guidelines do not apply to agencies that have existing guidelines and principles in place with 

regard to issuing cautions to homeless and other groups of vulnerable people.  There is no 

requirement that these existing guidelines use the Caution Guidelines as a minimum standard. 

 

Despite the intent behind the introduction of the Guidelines, there remains the distinct possibility 

that enforcement officers will fail to utilise the Guidelines and will continue to issue penalty notices 

as before.  The new caution provisions in the Fines Act 1996 (NSW) and the associated Guidelines 

fail to require the issuing of a caution even in limited and extreme circumstances. Indeed, officers 

may have an incentive to be conservative when issuing a caution, confident in the knowledge that 

the penalty notice must be withdrawn if the reviewing agency later finds that: 

 

• a penalty notice should not have been issued having regard to the exceptional circumstances 

relating to the offence;27 or 

• the recipient has an intellectual disability, mental illness, a cognitive impairment or is 

homeless, and as a consequence was unable understand that the person!s conduct 

constituted an offence or to control such conduct;28 or 

• an official caution should have been issued instead of a penalty notice.29 

 

HPLS can see no good reason for requiring the reviewing agency to withdraw a penalty notice on 

the above grounds, but not place a similar requirement on officers issuing penalty notices. It is 

important to note that a person who has an intellectual disability, mental illness, cognitive 

impairment or who is homeless is far less likely to apply for a review than another person, yet it is 

exactly this group of people who should be issued with an official caution and would have a strong 

case for withdrawal of the penalty notice.  

 

The purpose of the Guidelines would be strengthened and enforcement officers would be given 

firmer guidance as to this purpose, by the inclusion of a statement of principle in relation to 

minimising the unfairly detrimental impact of the penalty notice regime on people experiencing 

severe social and economic disadvantage.  Such a statement is found in the Victorian Attorney-

General Guidelines to the Infringement Act 2006 (Vic): 

 

The recognition of “Special Circumstances” in the Infringements Act 2006 is to ensure that 

certain members of the community are not unfairly caught up in the infringement system, 

through providing flexibility in the system so that the special circumstances of individuals 

can be considered.30 

 

Of course, the Guidelines are only as good as their application in day-to-day situations.  To a large 

extent, the ability of the officer to !exercise good judgement! when deciding whether to issue a 

                                                 
27

  Fines Act 1996 (NSW) s 24E(2)(c). 
28

  Fines Act 1996 (NSW) s 24E(2)(d). 
29

  Fines Act 1996 (NSW) s 24E(2)(e). 
30

  Attorney General!s Guidelines to the Infringements Act 2006, Victoria, 7. 
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caution will depend on the quality and regularity of the training provided, and the commitment of 

the officer to implementing the guidelines in good faith.   

8. Recommendation 

The NSW Government should legislate for the mandatory issuing of cautions in a limited set of 

circumstances.  The State Debt Recovery Office should amend the Caution Guidelines to include a 

statement of principle regarding the need to limit the entanglement of vulnerable people in the 

penalty notice system. 

 

 

5.3  Should a limit be placed on the number or value of penalty notices that may 

be issued in respect of one incident? 

 

There should be a limit placed on the number of penalty notices that may be issued in respect of a 

single incident, and in addition there should be a limit placed on the total value of the penalty 

notices issued.  These limits need to be prescribed in legislation, although guidance regarding the 

choice of penalty notice offence could be left to the relevant regulation. 

9. Recommendation 

The NSW Government should introduce legislation that limits the number and value of penalty 

notices that may be issued in respect of a single incident. 

 

 

5.9 What details should a penalty notice contain and should they be legislatively 

required? 

 

The content of the penalty notice itself – the “bit of paper” a person receives either directly from an 

enforcement officer or in the mail – will often be the only opportunity for recipients to find out about 

their rights.  The format and readability of the penalty notice (its layout, font size, the language 

employed, the use of translations) will determine whether the information supplied is accessible to 

people who may have limited English literacy skills, have a cognitive impairment or who are 

affected by drugs or alcohol.  If the penalty notice does not contain sufficient information about a 

recipient!s rights and it is not accessible, recipients of penalty notices are effectively prevented 

from asserting their rights. 

 

HPLS has conducted some limited research into the content and format of penalty notices in NSW, 

Victoria, South Australia and Queensland.  Examples of penalty notices from these jurisdictions 

may be found at Appendix B. 

 

In NSW, three basic types of penalty notices are used: 

 

• the SDRO penalty notice typically issued for speeding offences (the SDRO also issues a 

standard penalty reminder notice and enforcement order following the issuance of these various 

types of penalty notices); 
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• “Part C” penalty notices used by NSW Police, Rail Corp, and some local councils and completed 

by hand (there currently appear to be several types of “Part C” penalty notices); and 

• penalty notices produced electronically by a hand-held device, generally used by local councils 

for parking offences, but also used for other penalty notices offences such as camping in a park. 

 

Although not an issue of critical importance, the existence of such an array of penalty notice types, 

all with some variation in the information supplied on both sides of the notice, has the potential to 

create further confusion among vulnerable people as to the nature of the document they have 

received and their available options.  Further, providing legal or other assistance over the phone to 

people with multiple penalty notices is made more challenging by the lack of consistency between 

penalty notices.  This creates an unnecessary barrier to guiding a client through the content of a 

penalty notice when talking to them over the phone, especially if the legal representative or other 

support person is not already familiar with the format of that particular penalty notice.  Locating on 

the Internet examples of the various different penalty notices is difficult, and those that were 

located do not display the back of the penalty notice.31 

 

In the course of advising clients on penalty notices, HPLS has identified five essential pieces of 

information that it believes all penalty notices should contain.  These are: 

 

1. an easy court election option; 

2. contact details for independent information and advice, including legal advice, for example 

LawAccess; 

3. options and grounds for review, withdrawal or mitigation of the penalty notice; 

4. payment options that include option to pay in cash, time-to-pay, and payment in instalments 

and via a WDO (if permitted under the relevant legislation); 

5. consequences of not taking action on the penalty notice. 

 

All the penalty notices issued in the jurisdictions examined refer to the court election option.  The 

notice issued by the SDRO includes a Court Election Form as a tear-off slip on the bottom of the 

reverse side and one version of the “Part C” notice is solely devoted to the court election option. 

The electronically-produced penalty notice refers the recipient to the SDRO website to download 

the court election form.  It is unrealistic to expect that people experiencing homelessness will have 

regular access to the Internet and that they would be able to download the relevant form in time to 

elect to go to court. 

 

None of the penalty notices issued in NSW contains the contact details for independent information 

and advice regarding the recipient!s rights.  Given that many vulnerable people are unaware that 

they can obtain legal advice about their penalty notice, this constitutes a significant gap. 

 

The review option is referred to only cursorily in the penalty notices issued by the SDRO and in the 

“Part C” penalty notices.  It is not referred to at all in the electronically-produced penalty notices.  

No information is supplied regarding the grounds for review or withdrawal of the penalty notice, or 

                                                 
31

  The Google search resulted in www.sdro.nsw.gov.au/lib/docs/misc/new_pn.pdf.  This page cannot be 
located directly via the SDRO website. 
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the mitigation options.  Again, many vulnerable people do not realise they have rights under the 

Fines Act 1996 (NSW), and often the only way they will ever learn is from the penalty notice itself, 

especially if they are not provided with any contact details for independent legal advice. 

 

Although all penalty notices contain information about the range of payment options, it is not 

immediately obvious that a recipient can pay in cash.  It is easy to form the mistaken impression 

that payment may only be made by credit card or via the Internet, and this may lead to the penalty 

notice being ignored.  No information is supplied about the option of time-to-pay or payment in 

instalments, or the process for applying for these options. 

 

All the penalty notices spell out to some extent the consequences of not taking some kind of action 

on the penalty notice.  Although close reading reveals that taking action includes making an 

application for review, no reference is made to the grounds for review or the other mitigation 

options, such as an application for a WDO.  Again it is easy for the recipient to form the impression 

that they must either pay now or they will be later pursued for payment. 

  

By contrast, the infringement notices issued in Victoria contain a significant amount of information 

about the recipient!s rights.  The court election option is clearly identified and the form included.  

The contact details for Victoria Legal Aid are supplied on the back page in twelve languages. The 

right to request a review is also clearly identified, and is the first piece of information supplied on 

the reverse side of the first page of the penalty notices (the penalty notices runs to four pages).  

Most significantly, the grounds for review are spelt out, including the definition of “special 

circumstances” in relation to a person: 

 

(a) a mental or intellectual disability, disorder, disease or illness,  results in a person being 
unable (i) to understand that conduct constitutes an offence; or (ii) to control conduct that 
constitutes an offence; or 

(b) serious addiction to drugs, alcohol or a volatile substance within the meaning of section 57 
of the Drugs, Poisons and Controlled Substances Act 1981 where the serious condition 
results in the person being unable (i) to understand that conduct constitutes an offence; or 
(ii) to control conduct which constitutes an offence; or 

(c) homelessness, where the homelessness results in a person being unable to control 
conduct which constitutes an offence. 

  

Overall, the infringement notices issued in Victoria clearly spell out the rights of recipients and are 

highly accessible.  There is explicit reference to people in “special circumstances” being able to 

seek review of their penalty notice. Yet, as observed by the NSW Sentencing Council “none of the 

penalty notices examined by it in the course of its Inquiry inform an offender [that] he or she may 

appeal against a penalty notice on the grounds of special circumstances”.32 

10. Recommendation 

The State Debt Recovery Office should revise all penalty notices, reminder notices and 

enforcement orders with a view to standardising the content across the different types of penalty 

notices and to including clearer and more detailed information about the recipient!s rights, including 

                                                 
32

  NSW Sentencing Council, The Effectiveness of Fines as a Sentencing Option: Court-imposed fines 

and penalty notices, Interim Report (2006), 91. 
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who to contact for legal advice, options for review, the process of applying for review, Work and 

Development Orders, time-to-pay, payment by instalments, and court election. 

 

 

5.10 Are the recent amendments to the Fines Act 1996 (NSW) relating to internal 

review of penalty notices working effectively? 

 

Please see response to Question 7.13. 

 

 

5.11 Should a period longer than 21 days from the time the penalty notice is first 

issued be allowed to pay the penalty amount? Can the time-to-pay system be 

improved? 

 

The Fines Act 1996 (NSW) does not stipulate a maximum or minimum time period by which a 

penalty must be paid, but simply states that “the full amount payable under a penalty notice is to be 

paid within the time required by the notice”.33  Nonetheless, it appears recipients are in practice 

given 21 days before a penalty reminder notice is issued.  A penalty reminder notice may be sent if 

it appears that that the full amount payable under the penalty notice has not been paid by the date 

stipulated in the penalty notice,34 and the due date for payment must be at least 21 days after it is 

served on the person or at least 28 days after it is sent.35 

 

Given the number of clients who approach HPLS with SDRO debts which include enforcement 

cists, the length of time to respond to a penalty notice and a penalty reminder notice may not be 

sufficient given the lack of information supplied in the penalty notice regarding options for review 

and where to seek independent advice.  For people experiencing homelessness or a mental 

illness, three weeks is simply not long enough to address the consequences of having been issued 

with a penalty notice.  In addition, any set time period must be flexible to ensure that recipients are 

not unfairly disadvantaged by having responded only a few days late.  The SDRO should have the 

discretion to extend the time limit without enforcement costs for people in the same circumstances 

as those targeted by the Caution Guidelines, that is people who are homeless or who have a metal 

illness, intellectual disability or cognitive impairment or who suffer from a special infirmity or are in 

poor physical health. 

11. Recommendation 

The length of time allowed for responding to a penalty notice and a reminder notice should be 

increased from 21 days to 28 days.  The State Debt Recovery Office should have the discretion to 

extend the time limit without enforcement costs where the penalty notice recipient is homeless, has 

a mental illness, intellectual disability or cognitive impairment, a special infirmity or is in poor 

physical health. 
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  Fines Act 1996 (NSW) s 23(1A). 
34

  Fines Act 1996 (NSW) s 26,. 
35

  Fines Act 1996 (NSW) s 30. 
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5.12 Could the operation of fines mitigation mechanisms, including the WDO 

reforms, be improved? 

 

As one of the original proponents of the WDO reforms, HPLS strongly supports the roll out of the 

pilot, and anticipates that the review will find the scheme has been successful in assisting eligible 

people to both “work off” their debts and to gain benefit from their work experience, training or 

support program.  Nevertheless, HPLS is concerned that the WDO scheme lacks a “champion” for 

the reforms, that is, a person who, or organisation that, actively promotes the scheme to suitable 

organisations and health professionals. Low take-up of WDOs is a possible result.  A pilot for a 

similar scheme in some court areas of the United Kingdom concluded that the scheme was less 

successful in those areas that lacked a “champion”.36  Although HPLS does not have any firm 

views on who or what organisation should adopt the role of “champion” of the WDO scheme, 

appropriate figures might be the Police Commissioner or Chief Magistrate or other senior figure 

within the criminal justice system. 

 

PIAC was successful in obtaining the status of an approved organisation under the WDO 

Guidelines.37  Although it did not take long for the SDRO to approve PIAC!s application, the 

application process was cumbersome.  Following the approval, PIAC supported the application of a 

young woman for a WDO, which also involved a considerable amount of paperwork, and took 

approximately six months to be finalised and approved. The SDRO sought feedback from various 

organisations on the WDO application process and has since made changes to the system. 

 

A more specific area of concern is the exclusion of the “work for income support” program38 

administered by Centrelink from the WDO scheme.  As a consequence, people in receipt of 

Centrelink benefits and with no ability to pay the mounting debts to the SDRO, may be forced to 

work between 24 and 50 hours per fortnight in order to satisfy their mutual obligation requirements 

to Centrelink and anywhere between 10 and 35 hours per month to satisfy their fine debt under a 

WDO.39  In addition to these obligations, the recipient will need to satisfy Centrelink!s job search 

requirements, attend Centrelink interviews, and of course meet other family obligations. 

12. Recommendation 

Centrelink!s “work for income support” program should be included in the Work and Development 

Order scheme, so that any work performed in satisfaction of a person!s obligations to Centrelink 

will also satisfy that person!s obligations under the WDO. 

 

 

 

 

 

                                                 
36

  A Rix  K Skidmore, M Maquire, and H Pierpoint, “Fine Payment Work Process Study” in Research 

Summary 8/10, United Kingdom Ministry of Justice, September 2010. 
37

  The Work and Development Order Guidelines were issued by the Attorney General under the Fines 
Act 1996, and took effect on 10 July 2009. 

38
  Social Security Act 1991 (Cth) s 28. 

39
  Attorney General of NSW, Work and Development Order (WDO) Guidelines, at [6.1]. 
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5.13 Should information about penalty notice history be provided to courts for the 

purpose of determining sentence for any offenders? 

 

HPLS is strongly opposed to the courts being provided with any kind of information or evidence 

about a defendant!s penalty notice history.  Further no information, reference or suggestion about a 

person!s penalty notice history should be raised in the police facts.  This is regardless of whether 

the debts have been paid. 

 

At the heart of the penalty notice system is a "trade off! between the principle that the prosecution 

must prove all elements of the offence before a person can be found guilty of an offence and the 

need to cheaply and efficiently dispose of matters involving very minor offences.  From the 

perspective of the penalty notice recipient, the "trade off! is between the right to have their case 

heard in court in exchange for a (generally) lower penalty, no conviction being recorded, and no 

admission of liability for the offence.40 

 

Allowing the prosecution to place before the court evidence of a person!s penalty notice history for 

the purpose of sentencing amounts to a breach of this "trade off!.  It is not fair to expect a defendant 

to respond to evidence about their penalty notice history when they have in good faith paid their 

penalty notices in the expectation that the matter had been disposed of once and for all.  It is also 

unfair to ask the court to draw any conclusions regarding a defendant!s non-payment of penalty 

notices, as the reasons for non-payment are so varied. 

 

Placing before the court evidence of a defendant!s penalty notice history also has the potential to 

severely disadvantage defendants experiencing homelessness and other vulnerable people.  As 

noted above, people who are homeless are more likely to commit certain types of penalty notice 

offences, such as fare evasion or consuming alcohol in public.  Their visibility also makes them 

more likely to come to the attention of enforcement officers.  They are also less likely to pay-off 

their debt to the SDRO.  As a consequence, people experiencing homelessness who have been 

charged with a criminal offence, are more likely than other defendants to go before the courts with 

a "chequered! penalty notice history, and this may lead the court to impose more severe penalties 

for unrelated offences.   

 

Although it is theoretically possible for the defence to make submissions regarding the underlying 

causes of a defendant!s penalty notice history, given that the services of the Legal Aid Commission 

are already over-stretched, there is a real risk that this information will not be routinely placed 

before the court. 

13. Recommendation 

The NSW Government should introduce legislation that expressly prohibits the prosecution from 

supplying information to the court about a defendant!s penalty notice history. 
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  Fines Act 1996 (NSW) s 45. 
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7. Impact on vulnerable groups 

 

In addition to the comments and recommendations provided below, HPLS reiterates its 

observations and recommendations in Not Such a Fine Thing in relation to how to best mitigate the 

impact of the penalty notice system on vulnerable people. 

 

Court election process 

One area not covered in any detail in the Consultation Paper is how the court election process 

impacts on vulnerable people who have accumulated multiple penalty notices.  Currently, when a 

recipient elects to go to court, the matter will be listed at the court closest to where the alleged 

penalty notice offence occurred, leading to a recipient potentially attending multiple courts for 

multiple hearings, each attracting a separate court costs fee.  If the recipient has limited transport 

and limited money, this may result in fare evasion, and further penalty notices.41 

14. Recommendation 

The NSW Government should increase access to justice in penalty notice matters by reviewing 

processes affecting people seeking court election for more than one penalty notice.  This includes 

allowing all penalty notice matters to be heard at one court and limiting fees to a single fee per 

hearing, rather than one fee per offence. 

 

 

Special circumstances court 

In Not Such a Fine Thing, the option of establishing a dedicated Special Circumstances Court was 

explored.  It was envisaged that this court would be equipped with the skills and the flexibility to 

deal with penalty notices and other legal problems for vulnerable people.42  This type of court, in 

combination with the pegging of penalty notice amounts to a recipient!s income, has the potential 

greatly to reduce the unfair impact of the penalty notice regime on vulnerable people.  However, it 

should be emphasised that the establishment of a Special Circumstances Court may have a net-

widening effect if appropriate procedures to divert people away from the courts are not also put in 

place. 

15. Recommendation 

The NSW Government should investigate the option of introducing a Special Circumstances Court 

to deal with penalty notice matters (and possibly other legal matters) affecting disadvantaged 

people.  The court should have the power to hear all matters affecting a defendant, which would 

otherwise be dealt with by separate court hearings.  It should also have the discretion to order 

alternative penalties and rehabilitation plans that may assist defendants in changing behaviour that 

caused them to be issued with a penalty notice. 

 

 

7.1 Should penalty notices be issued at all to people with mental illness or 

cognitive impairment?  If not, how should such people be identified? 
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  Galtos & Golledge, above n 5, 26-27. 
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A blanket policy that all people with a mental illness or cognitive impairment should not be issued 

with penalty notices would be impossible to implement, particularly in relation to people with a 

mental illness.  While some people are permanently and chronically mentally ill, others experience 

mental illness intermittently and of varying severity.  Moreover, such a policy could only be 

implemented if some kind of register was maintained, and for the reasons given in response to 

Question 7.3, this is not appropriate. 

 

 

7.2 Do the official caution provisions of the Fines Act 1996 (NSW) provide a 

suitable and sufficient alternative? 

 

If enforcement officers are sufficiently trained in recognising when an individual may have a mental 

illness or a cognitive impairment or is homeless, the caution provisions in the Fines Act 1996 

(NSW), and the associated Guidelines, should provide a sufficient alternative to the issuing of a 

penalty notice.   

 

 

7.3 Should a list be maintained of people who are eligible for automatic 

annulment of penalty notices on the basis of mental health or cognitive 

impairment? 

 

HPLS is opposed to the creation of any kind of central list or register of people who are eligible for 

annulment of penalty notices on the basis of mental illness or cognitive impairment.  In the first 

instance, it would be very difficult to define mental illness or cognitive impairment in such a way so 

as to capture all people who, because of their mental illness or cognitive impairment, have become 

inappropriately caught up in the penalty notice system.  Further, many individuals deny to others 

and to themselves that they have a mental illness or a cognitive impairment and would strenuously 

oppose having their name on a list, yet they would obviously otherwise qualify for an annulment.  

There are also issues surrounding how to have a person!s name added to or removed from this list 

and ensuring the list is up to date.  The potential for harm should the list fall into the wrong hands is 

great.  

 

Decisions as to whether to annul a penalty notice should be made on a case-by-case basis, 

although the SDRO should of course make use of information already supplied to it regarding an 

individual!s mental illness or cognitive impairment so as to avoid the requirement to “reprove” these 

conditions on every occasion. 

 

 

7.4 Inmates with penalty notice debts 

 

HPLS does not support the automatic writing off of penalty notices for inmates with a cognitive 

impairment or mental illness.  Although acknowledging that individual inmates exiting prison would 

benefit from having their debt expunged or reduced pro-rata through partial payment, HPLS would 

be very concerned about any move that might re-introduce prison as a means of satisfying a 
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penalty notice debt.  It would be more appropriate to provide inmates with access to the same 

mitigation mechanism as other members of the public, in particular the ability to access the WDO 

scheme while in prison. 

16. Recommendation 

The Department of Corrective Services should provide prisoners with outstanding penalty notice 

debts with the option of applying for a Work and Development Order while serving their sentence.  

 

 

7.8 Concession rates and penalty notices 

 

As discussed in the response to Question 4.2, HPLS proposes that the penalty amount be set by 

reference to a recipient!s income.  Where a person is in receipt of Centrelink benefits, an automatic 

concession rate should apply.43 

 

 

7.11 The write-off provisions of the Fines Act 1996 (NSW) 

 

The write-off procedures in the Fines Act 1996 (NSW) remain problematic.  Section 101 empowers 

the SDRO to write-off fines of its own motion or where an application for write-off has been made 

following an enforcement order but before a community service order has been issued.  A write-off 

may be considered: 

 

• where the SDRO is satisfied that, due to all of the financial, medical or personal circumstances 

of the fine defaulter, they do not have, or are unlikely to have, sufficient means to pay the 

penalty, enforcement action is unlikely to be successful, and the fine defaulter is not suitable to 

be subject to a community service order; or 

• in accordance with the guidelines under section 120.44 

 

Under section 120, the Minister may issue guidelines with respect to the exercise by the SDRO of 

its functions, including writing off unpaid fines.  Yet while the Minister is required to make the 

guidelines public, an exception is made for guidelines addressing the write-off of fines.45  HPLS can 

see no good reason why these guidelines should not be in the public domain. 

 

At any time within five years after a fine has been written-off, it may be re-instated and 

enforcement action taken if the fine defaulter receives a further enforcement order in respect of 

another penalty notice or if the SDRO is satisfied that the person has sufficient means to pay.46 

 

The Fines Act 1996 (NSW) does not contain any provisions regarding waiver of penalty notices, 

although reference is made in the Regulations to the power of the SDRO to waive all or part of any 
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  Examples of Centrelink benefits include: Newstart or Youth Allowance, Austudy or ABSTUDY, Partner 
Allowance, Carer Allowance, Aged Pension, and Disability Support Pension. 
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  Fines Act 1996 (NSW) s 101(1A). 
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  Fines Act 1996 (NSW) s 101(4). 
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enforcement costs or application fees.47  Community legal centres have certainly made applications 

to the SDRO to have penalty notices waived, and have on occasion been successful in these 

applications.48 

 

In Not Such a Fine Thing, HPLS reported that it was extremely difficult to get the SDRO to write-off 

or waive a fine and that the criteria for write-off or waiver were unclear.  HPLS called for the SDRO 

to make “publicly available clear, written guidelines to assist potential applicants and their 

advocates in seeking write-off or waiver of fines”.49  

17. Recommendation 

The NSW Government should amend the Fines Act 1996 (NSW) so as to require the Minister to 

make public guidelines on the write-off of penalty notices. These guidelines should be available in 

plain English and community languages, printed as leaflets and published on the State Debt 

Recovery Office website. 

 

 

7.12 Participation in discrimination awareness and disability awareness training 

for all law enforcement officers 

 

Not Such a Fine Thing drew attention to a high number of homeless people who experience mental 

health issues and substance abuse problems, which can lead to interaction with enforcement 

officers becoming more volatile than for other people.50 With the introduction of the Caution 

Guidelines, it is imperative that staff of the relevant issuing agencies receive high quality training, 

both at induction and regularly thereafter, in how to recognise and interact with various groups of 

vulnerable people. 

  

The training should include modules delivered by organisations that are experienced in working 

with people who have a mental illness, intellectual disability, cognitive impairment, who are 

homeless, or who have special infirmity or are in very poor physical health.  Training should not be 

limited to application of the law and use of the guidelines.  It should include comprehensive training 

that develops skills in interacting with vulnerable people so as to minimise the possibility of 

escalation and the issuance of further penalty notices, or even the laying of charges.  

 

The involvement of organisations experienced in working with vulnerable people should extend to 

the conduct of reviews of the quality of the training provided to enforcement officers. 

 

While HPLS is confident that most enforcement officers will carry out their duties professionally and 

with sensitivity to the circumstances of vulnerable people, there will be circumstances where the 

conduct of the enforcement officer will be questionable and be deserving of further investigation.  In 

Victoria, the penalty notice includes the contact details for making a complaint about the conduct of 

                                                 
47

  Fines Regulation 2010 (NSW) reg 6(1). 
48

  Galtos & Golledge, above n 5, 18. 
49

  Ibid. 
50

  Galtos & Golledge, above n 5, 11. 
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the relevant enforcement officer.  In NSW, it is unclear where the recipient should go to complain 

about an enforcement officer!s conduct. 

18. Recommendation 

Training for enforcement officers should be reviewed to include positive strategies for dealing with 

marginalised, disadvantaged and vulnerable people, including appropriate use of discretion and 

anti-discrimination principles.  Organisations experienced in working with vulnerable people should 

be involved in delivering the training and reviewing its quality. 

19. Recommendation 

The penalty notice should explain how to make a complaint about the conduct of an enforcement 

officer. 

 

 

7.13 How effective are the review provisions for people with a mental health or 

cognitive impairment? 

 

The insertion into the Fines Act 1996 (NSW) of provisions relating to internal review are welcomed, 

especially the inclusion of mandatory withdrawal of penalty notices where any of the following 

circumstances are found to exist: 

 

• the penalty notice was issued contrary to law; 

• the issue of the penalty notice involved a mistake of identity; 

• the penalty notice should not have been issued, having regard to the exceptional 

circumstances relating to the offence; 

• the person to whom the penalty notice was issued is unable, because the person has an 

intellectual disability, a mental illness, a cognitive impairment or is homeless, to understand 

that his or her conduct constituted an offence or to control such conduct; 

• an official caution should have been given instead of a penalty notice, having regard to the 

relevant guidelines; or 

• any other ground prescribed by the regulations.51 

 

While the reviewing agency must withdraw the penalty notice if any of the above circumstances are 

established, the reviewing agency may cite some other ground for withdrawing a penalty notice, 52 

thus introducing an element of flexibility.   

 

HPLS also welcomes the introduction of the Attorney General!s Internal Review Guidelines under 

the Fines Act 1996,53 which it was involved in developing.  It is noted that these Guidelines do not 

apply if the issuing agency has created its own internal review guidelines, or has adopted the 

SDRO Review Guidelines, but that an agency!s guidelines must not be inconsistent with the 

Attorney General!s Guidelines.54 

                                                 
51

  Fines Act 1996 (NSW) s 24E(2). 
52

  Fines Act 1996 (NSW) s 24E(3). 
53

  Attorney General!s Internal Review Guidelines under the Fines Act 1996, 
<http://www.sdro.nsw.gov.au/publications.html> accessed 3 December 2010. 

54
  Internal Review Guidelines under the Fines Act 1996, above n 53. 



28 ! Homeless Persons! Legal Service ! Penalty Notices: Still not such a fine thing 
 

 

The SDRO Review Guidelines55 have been publicly available on the Internet since 2007,56 prior to 

the amendments to the Fines Act 1996 (NSW) and the creation of the Attorney General!s 

Guidelines. The SDRO Review Guidelines are reasonably detailed and provide some useful 

information to the applicant regarding the circumstances the SDRO will take into consideration 

when reviewing an application.  Although the most recent version available on the SDRO website 

indicates that its guidelines were updated in September 2010, it is not clear that they have been 

updated to reflect the legislative amendments or the Attorney General!s Guidelines.  There are 

some serious discrepancies between the SDRO Review Guidelines and the Fines Act 2006 

(NSW). 

 

Firstly, the SDRO Review Guidelines use the title “What are the circumstances that [sic] I can ask 

for a review?”, which implies that the various situations outlined in this column are a pre-requisite 

to applying for a review.  The Fines Act 2006 (NSW) does not stipulate any pre-requisites for 

review, other than that the application must be in writing.57 

 

Secondly, and most importantly, the SDRO Review Guidelines fail to address all the circumstances 

in which a penalty notice must be withdrawn.  The only reference is to “Vulnerable Persons – 

mental incapacity”, and a corresponding description of “the circumstances that [sic] I can ask for a 

review”: 

 

The person issued the penalty notice has a diagnosed mental health condition and this 

condition was a contributing factor or lessens the responsibility of the person for the penalty 

notice.58 

 

The following advice is provided under the column titled “What evidence do I need?”: 

 

Report from a medical practitioner, health institution, and support agency or government 

department setting out history of mental health issues and how they resulted in or 

contributed to the offence.59 

 

There is no reference anywhere in the Guidelines to circumstances where the recipient of the 

penalty notice has an intellectual disability, a cognitive impairment or is homeless.  This is a 

significant and unfortunate gap in the Guidelines, given that the Fines Act 1996 (NSW) explicitly 

states that a penalty notice must be withdrawn if the reviewing agency finds that the recipient was 

unable, because he or she had a mental illness, intellectual disability, cognitive impairment or is 

homeless to understand that the person!s conduct constituted an offence or to control such 

conduct.60 

                                                 
55

  Officer of State Revenue, SDRO Review Guidelines, 
<http://www.sdro.nsw.gov.au/lib/docs/misc/br_001.pdf> accessed 3 December 2010. 

56
  Office of State Revenue, Annual Report 2007-08, 5. 

57
  Fines Act 2006 (NSW) s 24A(2)(a). 

58
  Office of State Revenue, above n 55, 3. 

59
  Ibid. 

60
  Fines Act 2006 (NSW) s 24E(2)(d). 



 

Homeless Persons! Legal Service ! Penalty Notices: still not such a fine thing ! 29 

 

The Guidelines may only be accessed via the SDRO website and are not available in any language 

other than English.  It is also not easy to find the section relevant to a recipient!s particular 

circumstances. 

20. Recommendation 

The State Debt Recovery Office should introduce a new set of Review Guidelines that more 

accurately and accessibly set out the various circumstances that the reviewing agency will have 

regard to when considering whether a penalty notice should have been issued.  The Review 

Guidelines should include reference to the rights to review for people with a mental illness, 

intellectual disability, or cognitive impairment and for people experiencing homelessness. 

 

 

7.14 Practical alternatives for diverting vulnerable people from the system or for 

supporting review 

 

High quality and regular training of officers who issue penalty notices will go a long way to diverting 

many vulnerable people away from the penalty notice system.  Consideration should be given to 

limiting enforcement actions in areas where vulnerable people are known to congregate. 

 

Another practical measure is to streamline and simplify the circumstances in which and the 

processes whereby people can mitigate their fines.  Currently, it is not readily apparent from the 

Fines Act 1996 (NSW) all the various options available to vulnerable people, and as discussed in 

the response to Question 5.9 above, the information contained on the back of penalty notices 

provides scant information on the option and grounds for review.  

 

Improved community awareness of how the penalty notice system works and recipients! rights and 

obligations will also assist in diverting many vulnerable people from the penalty notice system. 

21. Recommendation 

The State Debt Recovery Office should introduce a community education campaign to ensure that 

people better understand their rights and obligations under the penalty notice system.  The 

campaign should include an outreach program providing information to penalty notice recipients 

and to advocates in community-based organisations that work with people affected by the penalty 

notice system. 

 

 

7.15 Withdrawal of penalty notices 

 

HPLS is in favour of the category of “exceptional circumstances” being a ground for withdrawal of a 

penalty notice.  It is important that the review system be flexible enough to take into account all the 

surrounding circumstances, and not rigidly adhere to a pre-defined set of criteria.  

22. Recommendation 

The Fines Act 1996 (NSW) should be amended to include the category of “special circumstances” 

as a ground for withdrawal of a penalty notice. 
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Appendix A 

The Public Interest Advocacy Centre  

The Public Interest Advocacy Centre (PIAC) is an independent, non-profit law and policy 

organisation that works for a fair, just and democratic society, empowering citizens, consumers 

and communities by taking strategic action on public interest issues. 

 

PIAC identifies public interest issues and, where possible and appropriate, works co-operatively 

with other organisations to advocate for individuals and groups affected. PIAC seeks to: 

 

• expose and redress unjust or unsafe practices, deficient laws or policies; 

• promote accountable, transparent and responsive government; 

• encourage, influence and inform public debate on issues affecting legal and democratic rights; 

• promote the development of law that reflects the public interest;  

• develop and assist community organisations with a public interest focus to pursue the interests 

of the communities they represent; 

• develop models to respond to unmet legal need; and 

• maintain an effective and sustainable organisation. 

 

Established in July 1982 as an initiative of the (then) Law Foundation of New South Wales, with 

support from the NSW Legal Aid Commission, PIAC was the first, and remains the only broadly 

based public interest legal centre in Australia.  Financial support for PIAC comes primarily from the 

NSW Public Purpose Fund and the Commonwealth and State Community Legal Services Program.  

PIAC also receives funding from the Industry and Investment NSW for its work on energy and 

water, and from Allens Arthur Robinson for its Indigenous Justice Program.  PIAC also generates 

income from project and case grants, seminars, consultancy fees, donations and recovery of costs 

in legal actions. 

The Public Interest Law Clearing House 
The Public Interest Law Clearing House (PILCH) NSW was established in 1992 by the Law Society 

of New South Wales, the Public Interest Advocacy Centre and the private legal profession to 

respond to the growing incidence of unmet legal needs within the community.  Underlying the 

establishment of PILCH is the commitment from lawyers that the provision of legal services on a 

pro bono publico ("for the public good!) basis is intrinsic to legal professional responsibility. 

 

The aims of PILCH are: 

 

• to identify matters of public interest that warrant legal assistance pro bono publico; 

• to identify the legal needs of non-profit organisations; 

• to match disadvantaged and under-represented individuals, groups and non-profit 

organisations with a need for otherwise unavailable legal assistance with PILCH member firms 

and barristers; 

• to utilise the diverse skills and resources of lawyers in a broad range of public interest matters; 

• to expand the participation of private practitioners in the law reform process; 

• to seek the integration of pro bono work with legal practice; and 
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• to encourage co-operation between private practitioners and public interest lawyers. 

 

PILCH provides services to community organisations and individuals for free.  It is a membership-

based organisation with members including small, medium and large private law firms, individual 

barristers, barristers! chambers, law schools, accounting firms, Legal Aid NSW, the Law Society of 

NSW, the NSW Bar Association and PIAC. 
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 EXPIATION NOTICE 
 
 CROSS REFERENCE 
It is alleged that: IF APPLICABLE 

 

SURNAME: ............................................................................................................................................................................................................................................. 

GIVEN NAMES: ..................................................................................................................................................................................................................................... 

ADDRESS: .............................................................................................................................................................................................................................................. 

SUBURB / TOWN: ....................................................................................................................  POST CODE: ..........................   PHONE: ............................... 

OCCUPATION: ................................................................................................................   DATE OF BIRTH:     SEX:  M / F 

EMPLOYER: ........................................................................................................................................................................................................................................... 

ADDRESS: ..........................................................................................................................................................................................   PHONE: ............................... 

at (locality) ........................................................................................................................................................................................... at .............................. am / pm 

on  committed the following offence(s) expiable by payment to S.A. Police 

Offence Code OFFENCE Expiation Fee   +   Levy TOTAL No 

............................................. .................................................................................................................................................  .............................    + ......................... ..................................... 1 1 

……………………… .................................................................................................................................................  .............................    + ......................... .....................................  2 

  +   +  3 3 

TOTAL AMOUNT PAYABLE $  

Time  notice issued ................................  am / pm 

Date of 
    issue  

Due date for 
    payment  

Issuing Officer .................................................................................   Rank: ............................  ID   Location Code   

Corroborating Officer ....................................................................   Rank: ............................  ID   Location Code    
 

 

 METHODS OF PAYMENT  

MUST BE MADE WITHIN 28 DAYS OF DATE OF ISSUE 

   

 
 

 

 

 
 

 

You can pay your notice online using a Visa or 

MasterCard. Visit: www.epay.police.sa.gov.au. 

 

Payments are accepted at most Australia Post Offices 

and selected Agencies between 9:00am  

and 5:00pm, Monday to Friday and Saturday at  

some locations. 

 

Visit a Service SA Customer Service Centre or 

Registration and Licensing Centre to pay by cash, 

cheque, money order, credit card or EFTPOS 

between 9:00am and 5:00pm, Monday to Friday. 

 

 

 
 

 
 

 
 

Phone 1300 361 335 to make a payment with a Visa or 

MasterCard. Payments can be made Monday to Friday, 

8:30am to 5:00pm. 

 

Postal payments can be made via Cheque or Money Order 

and will be accepted when attached to the Postal Payment 

Advice slip (found on the back of this notice). 
 

Please make payments payable to S.A. POLICE and post to: 

Fines Collection Centre, GPO BOX 2029 Adelaide SA 5001. 

Note: Cash payments are NOT accepted and all payments 

sent via post must be made in full. 

 OVERDUE PAYMENT PENALTIES  

 

FAILURE TO PAY BY DUE  
DATE FOR PAYMENT 

 
Reminder Notice Issued. Additional fees apply. 

 

FAILURE TO PAY REMINDER NOTICE  
WITHIN 14 DAYS OF ISSUE 

 
Sent to Court. Additional fees apply. 

 

 FOR FURTHER NOTICE RELATED ENQUIRIES  

 
Please read all information on the reverse side of this form, if you have further questions you may visit our website at 
www.police.sa.gov.au.  Telephone Enquiries can be made by calling (08) 8463 4388 - Monday to Friday, 8:30am to 5:00pm. 
 

 ELECTING TO BE PROSECUTED  

 
To elect to be prosecuted for any of the offence(s), fill in the appropriate portion on the back of this notice and post it and payment for 
the offence(s) not disputed (if any) before the due date for payment to: Manager, Expiation Notice Branch, GPO Box 2029 Adelaide SA 
5001. If you elect to be prosecuted, you may get a summons to attend court. DO NOT PAY THE FINE FOR ANY MATTER YOU WISH 
TO DISPUTE. 
 

. 

 

Expiation of Offences Act 1996 
 
ABN 93 799 021 552 

PD 319 
EXPIATION NOTICE NUMBER: 

 

 



 

!!   PLEASE READ ALL INFORMATION ON THIS PAGE  !!  
 

 

 

 
 YOUR CHOICES…………… 
 
(You may make a different 
choice for each offence) 

 
For each alleged offence, you may on or before the due date for payment: 
 

• Pay the total amount payable for undisputed offences as stated overleaf; OR 
 

• Apply to the Court to pay the fee in instalments; OR 
 

• Apply to the Court for an extension of time in which to pay; OR 
 

• Dispute the allegation that you committed the offence(s) and elect to be prosecuted; OR 
 

• Apply for a review of the Expiation Notice. 
 

 
 IF NO CHOICE IS MADE 

 

If no choice is made for an offence, one reminder notice will be sent (a reminder fee will apply). After that, 
you will (without a court hearing) be convicted of the offence and the unpaid fee will be your fine. Court 
costs will be added. 
 

  

 
Demerit Points__________________________________ 
 
Demerit points may apply. For more information contact  
The Department for Transport Energy and Infrastructure  
Call Centre on 13 10 84. 
 
Levy_____________________....______........................._ 
 
To pay this notice you must pay the expiation fee, and a 
contribution to the Victims of Crime fund called a levy. 
 
Extension of time / Instalments / Hardship 
 
If you require an extension of time in which to pay or wish to pay 
by instalments, you may apply to the Court for an Application for 
Relief at www.courts.sa.gov.au - fines or by contacting the Easy 
Pay Fines Contact Centre on (08 8207 6288). A statutory 
declaration must be signed before a justice of the peace before 
you fax or post your application to your closest Court House. The 
Court must be satisfied that payment of the fee would cause you 
or your dependant(s) hardship and you must provide evidence of 
all income and expenses with the application 
 
 

 
Applying for Review_____________________...._______. 
 
If you think the offence(s) (or any of them) was trifling  
apply in writing to The Manager, Expiation Notice Branch  
for a review of the expiation (for special meaning of trifling  
see section 4(2) Expiation of Offences Act 1996). 
 
Electing for Prosecution__________________________ 
 
If you wish to dispute the allegation that you committed  
the offence(s) and elect to be prosecuted, complete and  
post the tear-off portion to the address below.  
DO NOT PAY THE NOTICE. 
 
Enquiries_______________________.........._________................_._ 
 
For general telephone enquiries call: (08) 8463 4388 - 8:30 am to 
5:00 pm, Monday to Friday 
 
Send all written enquiries including submission for review  
and Statutory Declarations to: 
 
The Manager,  
Expiation Notice Branch 
GPO BOX 2029                                    Fax: (08) 8463 4361 
Adelaide SA 5001                  Online: www.police.sa.gov.au 

 

ELECTION FOR PROSECUTION 
 

Complete this section if you wish to take this matter to Court. 
 
Post to: Manager, Expiation Notice Branch, GPO BOX 2029 Adelaide SA 
5001. 
 

I ……………………………………………………………… of 
(name) 

………………………………………………………………… 
 

………………………………………………………………… 
(address) 

 
Notice Number  
 
 
 
 

elect to be 

prosecuted for offence(s) No.     1.      2.      3.  
 
 

and I wish to pay the amount of  $.................  for any remaining 
offences(s). 
 
Signed:…………………………………….          Date: ……../…../… 
 

         

  

CREDIT CARD POSTAL PAYMENT ADVICE 
 

Payment by credit card will only be accepted with this 
completed form. Post to: Expiation Notice Fines 
Collection Centre, GPO BOX 2029 Adelaide SA 5001. 
 

 MasterCard                                  Notice Number 

 

 Visa 

 
Credit Card Number: 
 

                

 
Name appearing on credit card: ………………………………………….. 
 
Signature: …………………………………………………………………… 
 
Expiry Date: ………/……….                 Amount Payable: $ …………… 

         




