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I begin by acknowledging the traditional owners of the land on which we are meeting today, the Gadigal people of the Eora Nation, and pay my respect to their elders past and present.  

I also want to thank NSW Young Lawyers for the opportunity to participate in today’s conference.

Overview

In my time this morning I want to explore four distinct aspects of the current situation on human rights in Australia. 

The first is the around the rights and responsibilities ‘thing’. 

The second is around why the example of Zimbabwe and the Soviet Union having rights protection is not a killer blow to human rights advocacy. 

The third is the impact of the absence of protection of human rights for all on one of those few areas of protection, the protection against discrimination for identified groups.  

And finally, I want to briefly reflect on the events of the week for me and how much more real and meaningful human rights become every time I participate in a human rights workshop with ordinary people in the community.

Rights and responsibilities

How often have you heard the critics of rights advocates arguing that we—rights advocates—are failing to properly recognise that with rights come responsibilities.  I suggest that this is a very strong element of the negative critique of better human rights protection in Australia.

Like many of the other criticisms thrown at those advocating improved formal human rights protection in Australia, this one, in my view, doesn’t bear up well under examination.  And I base this view on consideration of the rights set out in the two key international human rights Covenants: the International Covenant on Economic, Social and Cultural Rights and the International Covenant on Civil and Political Rights, to which Australia is of course a State Party.  

Depending on the level of detail one considers, there are approximately 40 substantive rights set out in those two Covenants.  It is difficult to identify many that are legally enforceable in Australia, yet, in respect of a number of these we have clearly legislated obligations without a commensurate, enforceable right.

Take, for example, the right to vote.  Do we enjoy that as a right?  No.  Most of us have an entitlement to enrol to vote.
  And if so entitled, we are compelled to do so and to keep our enrolment current.
  Once enrolled we have a ‘duty to vote’ at every election, with a penalty attaching to the failure to do so.
  In effect, of course, this is a duty to attend the polling booth and collect a ballot paper . The failure to enrol and the failure to vote are both strict liability offences.

So we have the obligation to vote and to participate in the electoral process.  Of course, for most of us, we have never experienced an interference with our exercise of the corresponding right to vote, but can we assert it as an enforceable right against the Crown, does everyone enjoy the right in the form of a secret ballot. The answer to both is ‘no’.  

While there is a penalty for failure by an electoral officer to complete an enrolment, any fine imposed is not paid to the person seeking enrolment, but rather to the state and I wonder how many people have actually sought to challenge their exclusion.  Well, there are a few: Vicky Roach challenged the legislative amendment to exclude all prisoners from voting.  She was successful in part with the High Court finding that the complete exclusion was not valid.  

And several blind people have challenged the failure to provide them with the means to cast a secret ballot.  For example, Darren Fittler brought a discrimination action against the Electoral Commission for its failure and won.  The last Federal Election saw the first ever opportunity for blind people to cast a secret ballot through a pilot of electronic voting available at 29 polling booths across Australia.  In its interim report to the Federal Parliament, the Joint Standing Committee on Electoral Matters, stated that the cost per vision-impaired voter of the trial was $2,500 and for overseas defence force personnel was $1,100.  The Committee majority went on to recommend against the continuation of the trial on the basis of unsustainabl costs, a low level of participation in the trials and the ‘ready availability of suitable alternative solutions’.  

Of course, in terms of what the trial added to the cost of the conduct of the Federal Election, we are looking at just over 1% of the total cost or in increase in the cost per vote of 16 cents.  As I’ve said before and will continue to say: what price democracy? what cost rights?

Let’s look at another one.  How about the right to education.  It is fair to say that most children in Australia have access to free primary education.  But do they have a right to free primary education?  Well, interestingly the NSW Education Act 1990 states that the principles that the parliament had regard to in enacting the Act include among other things:

(a)  every child has the right to receive an education,

(b)  the education of a child is primarily the responsibility of the child’s parents,

However, that appears to be the beginning and end of any concept of there being an enforceable right.  What we then see on examination of the Act is the obligation on the parent to enrol their child and the obligation on the parent to ensure their child attends school.
  And these are not merely rhetorical obligations.  The Act makes it an offence with a penalty to fail to enrol and to fail to ensure the child attends school.
  Interestingly there is no enforceable right to enrol a child at a school and a defence to the failure to ensure enrolment or attendance is that the child has been suspended or expelled.  And of course there is the continuing challenge facing parents of children with disability, parents seeking to have their child enrolled and supported in a local school and finding that the system simply hasn’t kept up with the needs in the community.

Even the right to social security is not an enforceable right, but comes with lots and lots of obligations, including for many the obligation to work.  As a homeless person said to me on Thursday, ‘not sure why its called mutual obligation, there doesn’t seem to be much mutual about me having lots of obligations and Centrelink none’.

Of course, there are some rights that are protected in law and the exercise I have just gone through doesn’t apply to all of the rights set out in international law.  But I do think it is fair to say that we don’t lack a responsibilities perspective.

Indeed, on the responsibilities side of the ledger, we clearly expect new citizens to pledge to fulfil obligations in respect of rights.  We provide aspiring citizens with a ‘Values Statement’ to be endorsed by all those seeking to become citizens.  The values listed include respect for the freedom and dignity of the individual, freedom of religion, commitment to the rule of law, parliamentary democracy, equality of men and women, a spirit of egalitarianism that embraces mutual respect, tolerance, fair play and compassion for those in need and pursuit of the public good, equality of opportunity for individuals regardless of race, religion or ethnic background, and obedience to the law.

The booklet provided to aspiring citizens lists additional values including freedom of speech and freedom of association.

New citizens are required to make a pledge that includes the following words:

From this time forward,

I pledge my loyalty to Australia and its people,

Whose democratic beliefs I share,

Whose rights and liberties I respect,

And whose laws I will uphold and obey.

If asked what rights and liberties (or freedoms) this might encompass I think most of us would struggle to identify them.  Again, we see an obligation … responsibilities.  And while I have no objection whatsoever to everyone being required to make such a pledge, new citizen or otherwise, there appears to be little in the way of mutual obligation here.  Where is the enforceable obligation on the rest of the Australian community to respect the rights and liberties of those new citizens; where is the enforceable obligation on the state to respect, protect, promote and fulfil those rights and liberties.

The jigsaw

Another common critique of the call for formal human rights protection is to identify countries with formal protection that have appalling human rights records.  The popular one at present is Zimbabwe, but in times past, the Soviet Union was just as likely to be cited.  So why isn’t this a killer blow to the human rights protection advocacy cause.  

It’s not a killer blow because none of those advocating for human rights—so far as I’m aware—are suggesting that formal human rights protection in and of itself is a sufficient protection of human rights and democracy.  Rather, it must be seen as part of the jigsaw of pieces that make up the necessary protections.  The other aspects include:

· fair and equitable electoral processes that ensure citizens have an enforceable and effective right to vote for representatives of their choice;

· a parliamentary structure that enables representation of the people based on those elections;

· respect for and protection of the Rule of Law;

· an independent judiciary;

· access to effective representation within judicial processes;

· access to a free and diverse media about both domestic and international issues;

· open, accountable and transparent executive processes;

· a clear balance and division of power between the executive, legislative and judicial branches of government; and

· opportunities to engage in political processes through, for example, lobbying

In the main, it is fair to say that Australia is able to fill in most of these other pieces of the puzzle.  While our media may not be as diverse as is desirable; while there is not always access to effective representation within legal processes; while the workings of the executive may not be as accountable and transparent as many of us would wish; we are certainly ahead of Zimbabwe on pretty much all of these elements.

So why do we need formal human rights protection?  Because without it, many of these other elements are more vulnerable as we have seen in relation, for example, to the protection of the Rule of Law, and to the protection of a fair, inclusive and equitable electoral system.

Equality and anti-discrimination law

For me, the other major failing of our system in terms of ensuring respect for rights is linked to the fact that we have had reasonably extensive anti-discrimination laws for a number of years; laws that oblige us to afford no less favourable treatment to people with specified personal characteristics, such as gender, race, disability, sexuality, etc.  And there is clearly nothing wrong with that, but what is the minimum standard of treatment we should all expect, the standard against which the treatment of minorities is to be measured.  There is none.  And there are two problems with that.

I’ve done a fair bit of general community and business training on discrimination law and it seems to me that the absence of a statement of rights and freedoms that we are all entitled to enjoy means that many in the community see members of groups identified within anti-discrimination law as somehow privileged; the bearers of some special rights.  This is, of course, a misunderstanding of the way in which anti-discrimination law works as all it does is to require no less favourable treatment than others receive.  But that somewhat understandable misunderstanding has, in my view, led to the tendency to complain about the treatment of minorities or those facing disadvantage, see them as getting special treatment and I think we can attribute the popularity of Pauline Hanson to just that phenomenon.  This misunderstanding creates the second problem: a backlash not just against the laws that protect against discrimination but also against those protected.  

A third issue to ponder while considering anti-discrimination law is whether anti-discrimination law as framed in Australia does all the work of the equality right under the international Covenants.  In my view it does not; it is constrained by the focus on specific categories of protected people and by specific areas of life.

Without a statement of rights for all of us it is difficult to avoid this arising.

Adequacy of rights protection

The last of the assertions that I want to challenge is that rights are already adequately protected and promoted in Australia through our parliaments and the common law, and even that they are better protected in this way.  I have heard this said as recently as a forum involving the NSW Attorney General at the end of March.

But, perhaps unsurprisingly, I have only ever heard it said by people with power and privilege, never by a person living on the streets, never by a person with a disability, never by a recent migrant.  For many who live average lives, who have well-paid jobs, who have safe family homes, the protection of human rights is an abstract need, a need that seems like a good thing but not vitally important, not a vote shifter.   

This week, I’ve been part of five human rights consultation events, four of them with homeless people in Sydney, the fifth with people from business.  And the contrast between the two was stark; not in terms of the desire for better human rights protection, but in terms of the understanding of human rights, how fundamental they are and how often they are breached even in Sydney.

At the theatre-based consultation events with homeless people, it was clear that the audience immediately got the human rights ‘thing’: they knew what respect is about because they are so rarely afforded it; they knew what community participation means because they are excluded and don’t enjoy it.  At one of the events, a young homeless woman said, ‘this is great, people never come and just listen to us to find out what it is like for us, to find out what we want and need, that alone makes a difference’.  And in a week or so the Federal Attorney General is coming to hear from those who were part of these events.

Not only did they immediately get the human rights ‘thing’, they were able to describe dozens of examples of breaches of human rights, many about shelter and housing, lots about social security, far too many about violence: domestic and community.  While these may not be the high-profile breaches we are perhaps more attuned to, they are rights breaches none the less.  The most enduring sense for me was that these were people who understand the value of respect and dignity and can really teach us all a thing or two about how to design and deliver government and other programs in ways that respect and uphold human rights.

Just one of the stories that was confirmed many times over was the way in which you can be homeless, on the waiting list for public housing for months and then, when a place comes up, you get a letter, sent most probably to a homeless support service that you visit every so often, that gives you just two days from the date of the letter to get in touch with the Department of Housing.  If you fail to do so—which of course most people do because of the absurdity of the timeframe—you will be ‘presumed to no longer need housing’.  Now I ask you, is that a process designed to uphold the right to housing, a process underpinned by awareness of the impact of homelessness and respect for people’s needs?  None of those who’d experienced this process felt so.

At the forum with business people, in one of the conversations I was a part of three of the people effectively said that human rights are important but don’t really impact on them and that they had little or no experience of their human rights being infringed.  Fortunately one of the people in the group was a homeless woman who had come along with a worker.  She—oh so articulately, yet in simple words—painted for them the picture of her daily life and the impact of the absence of human rights protection.  They quickly saw that she is living at the other end of the spectrum of human rights to them, that human rights do have a meaning beyond an abstract good.  That improving human rights protection and education can and will make a difference to people’s daily lives.

So, rights have everything to do with it.







� 	Commonwealth Electoral Act 1918 (Cth) s 93.


� 	Commonwealth Electoral Act 1918 (Cth) s 101.


� 	Commonwealth Electoral Act 1918 (Cth) s 245.


� 	Education Act 1990 (NSW) s 4.


� 	Education Act 1990 (NSW) s 22.


� 	Education Act 1990 (NSW) s 23.


� 	Pledge of Commitment to Australia, Department of Immigration and Citizenship <� HYPERLINK "http://www.citizenship.gov.au/resources/ceremonies/citizenship/pledge.htm" ��http://www.citizenship.gov.au/resources/ceremonies/citizenship/pledge.htm�> at 8 May 2009.  There are two versions of the pledge; the other includes the words ‘under God’ at the end of the first line.
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